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Comments for Minutes on Informational Hearing on 2022 Draft Housing Element April
7,2022 ltem No. 10 150 words G Schuttish

Rezoning Program will take three years, Commission
should use their legislative authority in Section 317(b)(2)
(D).

Adjustment/Reduction of Demo Calcs would act as
Interim Controls.

The Commission has the legislative_authority to
implement Interim Controls which are needed to restrain
speculation during three years.

Draft highlights fact most of SF population is over 65.
People in this age cohort seem to live mostly in areas that
are being primed for Rezoning.

Many in this cohort will die in the next decade+.

Should analyze this demographic shift and what it means
regarding housing needs/demand issues raised in Draft
Element.

Most tree canopy is in private rear yard mid block open
space.

Soil is important too for carbon capture.

Trend has been cementing over rear yards with
excavations and retaining walls.

The 2022 Housing Element needs to assess this loss of a
productive way to fight Climate Change.
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Ms. Kimia Haddadan

President Rachael Tanner

Vice President Kathrin Moore

Commissioner Sue Diamond -
Commissioner Frank Fung

Commissioner Joel Koppel

Commissioner Theresa Imperial

Commissioner Gabriella Ruiz

Re: Information Hearing on 2022 Housing Element {April 7, 2022)

Dear Ms. Haddadan, President Tanner, Vice-President Moore and Fellow Commissioners:

Here are several points about this third Draft:

Rezoning Program

Since the Rezoning Program will take three years, | urge the Commission to use their legislative
authority granted in Section 317 (b) (2) (D). This adjustment and reduction of the Demo Calcs
would act as Interim Controls. Since the Calcs have never been adjusted since 2009 the
values should be reduced accordingly to make up for this over sight. The Commission has the
legislative authority to implement Interim Controls as well. This “belt and suspenders” approach
would preserve existing housing while the Rezoning Program was underway. It would mitigate
against any “wild west type speculation” particularly in the Priority Equity Geographies.

Demographic Issues

Please do a comparison or an analysis of the linkage between the “age” chart on page 194 of
the packet; Figure 70 on page 280 of the packet which is “Seniors by Census Tract”; and the
Map on page 409 of the packet. Why do | suggest this? The Draft highlights the fact that most
of the population are over 65 and the people in this cohort seem to live mostly in the areas that
are being primed for rezoning. Let’s be honest. Many in this cohort will die in the next decade.
Many are already dying. If a large majority of the people in this cohort are property owners in
the neighborhoods that are suggested for upzoning...the Well-resourced Neighborhoods...
what does this turnover portend for these properties and future development? Are they safe
from speculation or not? How will they add or subtract to the long term generational wealth of
the descendants. Or will they play a different role in the San Francisco real estate market?

Lot Consolidation

This is in Attachment C, page 169, Policy 25 (k). What is this? Does this mean what is now
called, “Lot Merger”?

Tree Canopy Cover

Attachment D, page 308 and page 309, Figure 94. The Tree Canopy in San Francisco is very
important. A large amount of it is in private rear yard mid block open space. Soil is important
too for carbon capture. In the past 10 years or so the trend has been to fundamentally cement
over rear yards in the RH neighborhoods with excavations and retaining walls. The 2022
Housing Element needs to assess this further loss of a productive way to fight Climate Change.

cc: Housing Element Staff; Commission Secretary, Mr. lonin; Director Hillis; City Attorney, Ms. Jensen/Mr. Yang
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of infections in state '

By Aidin Vaziri

San Francisco now has the
highest coronavirus infection
rate of any county in California,
followed closely by several
other Bay Area counties where
COVID-19 downward trends
have stalled as the highly trans-
missible BA.2 subvariant ex-
tends its dominance.

The Bay Area overallis re-
porting about 700 new cases a
day across its nine counties, still
reflecting its steep drop since
the winter surge that saw a peak
of more than 18,000 new daily
cases. But the number remains
much higher than the 200 re-
ported during last year’s sum-
mer lull before the delta variant
of the virus took hold.

It’s not yet clear how big an
impact on trends and illnesses
might flow from BA..2, the om-
icron subvariant that federal
data shows now is fueling 3 out
of 4 COVID cases in the western
region of the United States.

San Francisco reported a
7-day average of 14 cases per
100,000 residents as of Tuesday:.
By comparison, San Francisco
- wasas high as 274 per 100,000
people during the winter peak,
and recorded an average 1.1 per
100,000 at its low in June. State
data released Tuesday showed
the other Bay Area counties,
along with Del Norte, clustered
at the top of the list with the
highest case rates in the state.

San Francisco’s effective
reproduction number, which
predicts the average number of
people each infected person will

| pass the virus to, isnow1.12,

compared to the overall Califor-
nia rate of 0.86. To slow down
spread, the number should be
below 1.

“That’s all fueled by BA.2,”
said Dr. Peter Chin-Hong, an
infectious diseases expertat
UCSF. He said that the true
proportion of the subvariant is
likely higher than the federal
estimates — which show BA.2
nationwide nowaccounting for
72% of coronavirus infections —

"due toareporting lag.

“Itis worrisome,” said Chin-
Hong. “We have this thing com-

| ing, and we don’t know how it

will impact the population.”

Travel, spring break activ-
ities, and loosening COVID
safety measures are also con-
tributing to the turnaround in
case rates, Chin-Hong added.

“When you walk around San
Francisco you see tons of peo-
ple, and a lot of them are visi-
tors. The city is dense,” he said.
“That’s why you see that cases
and the test positivity rate inch-
ingup.”

After more than two months
of steep decline, daily average
case rates across the Bay Area
and much of California have
leveled out while hospitaliza-
tions have continued to fall.

As of this week, the Califor-
nia Department of Public
Health said it would stop pro-
viding daily updates on its pub-
lic COVID-19 data dashboard. It
will shift instead to providing
its data releases on COVID-19.
cases and deaths, test positive
rates, hospitalizations and

J

vaccine coverage only on Tues-
days and Fridays.
~ “Wehavelearned over the
course of this pandemic that it is
more helpful tolook at data
 trends over time and that public
health recommendations
should be based on consistent
trends rather than day-over-day
changes, which are impacted by

| various testingand reporting

patterns over weekends and

holidays,” the California De-

partment of Public Health said
.in a statement to The Chronicle.

The change aligns with the
state health department’s new
“SMARTER?” tracking system
using multiple surveillance
prongs “including wastewater
surveillance which isnot as
subject to the evolving changes
in testing patterns and behav-
iors,” state officials said. “This
also better aligns state reporting
with variable days of data re-
porting from local health juris-
dictions and laboratories.”

The change makes sense for
now as the state redeploys
members of its pandemic re-
sponse team to other health
areas overshadowed in the past
two years, said Dr. George
Rutherford, a professor of epi-

| demiology at UCSF.

Bronté W(ttpenn / The Chronicle

Nurse practitioners Macy Sun (left) and Paige Yang check a
chart before treating a patient at Total Fusion in Oakland.

“We have all these other
problems we need to deal with,
like the fentanyl crisis,” he said.

Rutherford said county offi-
cials would continue to monitor

‘the data daily and state officials

canincrease reporting as need-
ed. “It’s not like they can’t scale
it back up again,” he said.

He expressed some optimism
that BA.2 may sweep through
the region without causing
much disruption.

. “If you look at Western Eu-
rope where BA .2 is the predom-

“inant variant, in many countries

the case rates continue to fall,”
Rutherford said. “The two
outliers are the U.K. and Ger-
many. It’s hard to tell exactly
which way things will break.”

Experts see the potential for
another variant to emerge as
more concerning.

A new COVID-19 variant,
known as XE, was identified in
the United Kingdom this week.
Itis believed to be a combina-
tion of the original BA.1 om-

| icron variant and its subvariant

BA.2, known as a “recombi-
nant” variant, and more trans-
missible than both.

Given the uncertainty around
new variants, Chin-Hong said,

it may be premature for the state

the change its daily reporting
practice.
“The timing has some people

-on the edge of their seats be-

cause we don’t know what’s
going to happen,” he said.
“Everyone will get nervous as
these numbers continue to go
up,” he said, “But because BA.2
is coming right after BA.1, the
same rules apply. It’s all om-
icron. If you are vaccinated and
boosted you still have an out-
standing chance of staying out

_of the hospital.”

A poll conducted by the Pub-
lic Policy Institute of California
in March found that most Cali-
fornians believe the worst of the
pandemic is over, but also that
more than 6 in 10 favor efforts to
control the spread of COVID-19,
even if this means some re-
strictions.

Fifty-seven percent, for ex-
ample, supported requiring
proof of vaccination to enter
large outdoor gatherings or-
indoor spaces such as restau-
rants, bars, and gyms, while
41% opposed it, the poll found.

Public health officials contin-
ue pressing vaccination as the
best course to stem the pandem-
ic and are urging people to take
advantage of the newly autho-
rized extra booster shots avail-
able to people 50 and older and
those with immune-compro-
mising conditions. -

“Getting an additional boost-
er is the best way to strengthen
protection against COVID,”
Gov. Gavin Newsom said on
Twitter.

In California, three quarters
of those eligible, over age 5, are
fully vaccinated. Of those, 57.3%
have received booster doses.

Aidin Vaziri (be/him) is a San
Francisco Chronicle staff writer.
Email: avaziri@sfchronicle.com
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SEC. 317. LOSS OF RESIDENTIAL AND UNAUTHORIZED UNITS THROUGH ® ®
DEMOLITION, MERGER, AND CONVERSION.

(a) Findings. San Francisco faces a continuing shortage of affordable housing. There is a high ratio of rental to ownership tenure among the City's residents. The
General Plan recognizes that existing housing is the greatest stock of rental and financially accessible residential units, and is a resource in need of protection. Therefore, a
public hearing will be held prior to approval of any permit that would remove existing housing, with certain exceptions, as described below. The Planning Commission shall
develop a Code Implementation Document setting forth procedures and regulations for the implementation of this Section 317 as provided further below. The Zoning
Administrator shall modify economic criteria related to property values and construction costs in the Implementation Document as warranted by changing economic

conditions t0 meet the intent of this Section.

(b) Definitions. For the purposes of this Section 317, the terms below shall be as defined below. Capitalized terms not defined below are defined in Section *712 of this
Code.

(1) "Residential Conversion” shall mean the removal of cooking facilities, change of occupancy (as defined and regulated by the Building Code), or change of use (as
defined and regulated by the Planning Code), of any Residential Unit or Unauthorized Unit to a Non-Residential or Student Housing use.

(2) "Residential Demolition” shall mean any of the following:
(A) Any work on a Residential Building for which the Department of Building Inspection determines that an application for a demolition permit is required, or

(B) A major alteration of a Residential Building that proposes the Removal of more than 50% of the sum of the Front Facade and Rear Facade and also proposes the

Removal of more than 65% of the sum of all exterior walls, measured in lincal feet at the foundation level, or

{C) A major alteration of a Residential Building that proposes the Removal of more than 50% of the Vertical Envelope Elements and more than 50% of the
] 2 p P!

Horizontal Elements of the existing building, as measured in square feet of actual surface area.

(D) The Planning Commission may reduce the above numerical elements of the criteria in Subsections (b)(2)(B) and (b)(2)(C), by up to 20% of their values should it
deem that adjustment is necessary to implement the intent of this Section 217, to conserve cxisting sound housing and preserve affordable housing.

CONTENTS

#1
Timeline of History on Demolition by Planning Department from 1988 - 2006 with
Continuation (by G. Schuttish) from 2007 - Present.

#2
Scenarios to Adjust Numerical Values of Demo Calcs per Sect 317(b)(2)(D)

#3

June 10, 2019 Letter to Planning Commission

#4
2007 California Court of Appeal Case (unpublished) on Demolitions/Alterations

#5
October 2, 2021 Letter to Planning Commission

#6
From Planning Commission Approved Minutes:

Commission Comments and Questions for October 7, 2021 (2 pages)
Director’s Announcements for June 10, 2021

June 24, 2021 Comments on Adoption of June 10, 2021 Minutes
Commission Comments and Questions for January 6, 2016 (2 pages)
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EXHIBIT 1: A RECENT HISTORY OF RESIDENTIAL DEMOLITION REVIEW

Thﬁ foilowing provides a tmeline of ordinances, hearings, and nolicies relaled to he reviaw D7 conlio |
f residontial demclitions, beginning nearly sighloen yoars ago.

September 1488 The Commission adopte ";;?-:jn't. 11575, ;m "r'd nancs creating Article 5 o
Flanning Code, This ¢ which {in parl] defined
controllad residential dﬁm 1*! ons i RH 1 ar :d hH-.E f‘x-,!rul .. Section 311 mand
that residential struciuras could he demolished only f they presented 2 pu 5
hazard, or # & soundnass colanon for demol ﬂ nee wees mel e sound

avaluation, submidted on behall of the appheant and pe r]l"—‘d .n,; A m;n’f-xc‘:fév:"zxr 0
cnginoor demo ted that the cost io maks B : i
habitable”, as detfing

;¥

+l in the Howsing Code {the “l_?p;gra'::e Cr“t § K r‘r:tsa_md i fmm«
tharn 50% the cost of building a ancw house cquivalent to the exl tm‘g x:-~ bdt -
upen DBI's adopted costs of construction {(the ‘Replacement Cost’. im

T

residence could be demolished. A subscquent Zoring Adminisiralor hual ‘
extended this requirement 1o residential structures in all B-Distrots, The interim
Contrals were originally adopted for a poriod not to exce et aightsen months

Commission adopied Resoution 11200, extending the interim contrals. Article

lmatﬁ{y axpired in 19535,

Parch 1990

April 1995 The CormrniEsion approved Resclation ‘EfﬂS?ﬁ, ac ;’2 ing a Residence Element
Sranrar b thal condains ra ifon, merger and conversion

Pr‘iz-‘z witerg -'mdwu;---i: Use uutl‘u}ﬂ:;t@n iz reguired. it also
of approval for replacement housing. It docs nat address
ih2 breadih of L‘I_”r'—‘r’l resicle it issues, nordo oiler specific oriteria
for evaluation and raview ol :—:5-n{~r:g 3F demolilion applicalions. The discussion m
the Geoneral Plan and th:;;.;rinn Elsment is thareugh and miormative, and I
dooument still governs CU roview of housing lost m@ugh METTer, ConETEon a;‘.j
dermedition, al mu sh the Deparment has applied current Soundness cosls and
criteria to CU psup" o5 rathor than the out-dated criteria in this documenl.

guidelines ard ¢
F2CQITHTI K

s

ior all

Oecember 2000 The Commizsion adooted Resolution 16053 requiving Discretionary Review
butkding permil applicalions resulling in the rem Ja}ma legal dwelling unit, whelher
by marger o removal, [hess unacs n.‘rmawmty any formal criteria for evalualion of
demolitions. buithe D»-uarimam dir nontinus the practice of reguiring a Soundnoss
Evaiuation, in the form of 3 letter frum the 1” ‘pr;;a ament of Building Inspoction’s

H:m.,mq inspection Division {DBI-HE l Lo sieterming whethor § ilding was
unsound.

December 2001 DBIHID ='-h';;‘1=':{:'-d providing Soundness Evaluations for Flanning Depsr
demaoiition review and DR hearings.

April 2002 Slanning staff doveloped weitten criteria for evaiualion of demaltions @ 2d in
Sty rmandations to the Commission. These eniena waig rotfonaally

formlating recor
avdopted by the Gommis

-

General Plan, definticns from

ion, but compriscd sppropnate consrleraiions u nrirﬂ' the
(expived) Articiz 5, and other Flanmn

» raquirsrments, This information was provided o the public and slai ina ha,nr. o
-
- aiso explained the revew and heaing procosscs.

May 2003 The Commission hoard a status report of the demadition apelication procedures then

Fage 1
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December 2003

2006
{and beyvond)

place, and adopizd sta# recommendations for s
an “Interim Pol icy." undier which demol tlr»n appi
sl pericd of several months.

The issues and resuils of the May 2003 Intorim Policy were cansidered i heanngs

that culminated in the adoption of Resolution 15700, That Resolution snacted a

“Tesr,pc rs.r',r—*m"” that requircs mandatory Discretionan F{e P\'{*JHI!‘I""{FHGJ an

eplications o demelish any residential structu

:—:u!h‘zr%::-:.i.ian is {r}qam}d for dﬂr’xr al m ap; ol 1ar 1y i i ‘-g-nt one uf
zzis heard ander the lnﬁz m policy wers

rnd criteria -:%m;_:lu} 2 i that poticy were refined, expanded or

were finalized, a-demoilition CR stalf .w-rrt

g soundness oritora were examinsd in grs
o hancoul was writtan to aid appliicants and cur 'u(!-anl*-' i

o s reports and to provido consistency in the rewview of

aliminato. "lFi agpiication for
fremglato was develo Flr‘d, and s I_

W
£,

Sf

detad. A public ind

the preparation of Sou
thoas repors by stall. A bisloric information form was provided for buildings greater

e, £

than 50 vears of age, s lhatimzacts on historical resounces coul
a reaningiul way,

1he considered in

CGrﬁit‘G ""a.ﬂ* circie in twe decades, the Cormmission will again consider codification
af contrals for non-CU-roguired residential demaolilions,



Continuation of Staff Timeline by G. Schuttish, Noe Valley Resident October 22, 2020

A RECENT HISTORY OF RESIDENTIAL DEMOLITION REVIEW

(continued from two page Staff Executive Summary March/May 2007, Exhibit 1 on “Proposed
Planning Code Amendments to Require Conditional Use of Discretionary Review of Certain
Applications to Remove Residential Units” Case No. 2006.0070ET)

March 2007

March 2007

May 2007

April 2008

March 2009

May 2009

Fall 2009

October 2010

(2007-2014)

CPC Hearing on March 22, 2007 on Residential Demolitions.
Resolution 16700. Continued to May 17, 2007.

Tehlirian et al v. CCSF (Court of Appeal, First District
Division 2, Galifornia).

CPC Hearing on May 17, 2007 on Residential Demolitions.
Passed by Commission unanimously. Resolution 17428 sent
to Board of Supervisors with policy recommendations.

Ordinance 69-08 passed on April 15, 2008 by full Board.
Signed into law by Mayor Newsom effective May 18, 2008
“codifying Planning Commission policy” as new Planning
Code Section 317, with subsections for TTD.

First Code Implementation Document (CID) published. Draft
approved by Commission at hearing on March 26, 20089.
“Zoning Controls on the Removal of Dwelling Units”

details implementation rules for Section 317, including
Demo Calcs’ values used to determine TTD. Also sets BH-1
value for Demonstrably Unaffordable Housing at $1.342 M.

125 Crown Terrace Appraisal.

Supervisor Mirikarimi legislation. A proposed revision o
Section 317 in aftermath of Drew School demolition of three
Rent-Controlled apartments.

Second Code Implementation Document, “Zoning Controls
on the Removal of Dwelling Units” published.

Approximate period of the “Great Recession”.



Continuation of Staff Timeline by G. Schuttish, Noe Valley Resident October 22, 2020

August 2013

February 2014

March 2014

(2013-2015)

Nov 2015

Dec 2015

August 2016

Fall 2016-2017

October 2017

Dec 2017

Dec 2017

Apr 12, 2018

RH-1 Demonstrably Unaffordable Value remains at $1.342 M.

Third Code Implementation Document, “Zoning Controls on
the Removal of Dwelling Units” published.

RH-1 Demonstrably Unaffordable Value raised to $1.506 M.

Speculative projects that are extreme Alterations but that look
just like Demolitions begin occurring in Noe Valley.

RH-1 Demonstrably Unaffordable Value raised to $1.63 M.

Staff determines that 40 to 50 percent of sample of
projects in Noe Valley should have been reviewed as
Demolitions based on Section 317, TTD Demo Calcs.

RET begins public outreach. Proposed ending TTD and
a Planning Code definition of Demolition.

CPC hearings/public outreach on Residential Expansion
Threshold. Expansions defined by FAR formulae.

Residential Flat Policy implemented to thwart merger
loophole of Section 317 (b) (7) that leads to loss of housing.

RET withdrawn by Staff.

RH-1 Demonstrably Unaffordable Value raised to $1.9 M.

Joint Hearing with BIC/Planning on Residential Demolitions.



Continuation of Staff Timeline by G. Schuttish, Noe Valley Resident October 22, 2020

(2018-2019)

June 20, 2019

July 2019

Oct 2019

Jan 2020

Spring 2020

Apr/May 2020

June 2020

October 2020

(2015-Present)

“Controls on Residential Demolition, Merger, Conversion and
Alteration” aka Board File No. 181216. Proposes ending
Tantamount to Demolition (TTD); increases Enforcement, etc.

Joint Hearing with BIC/Planning on Board File No. 181216.

RH-1 Demonstrably Unaffordable Value raised to $2.2 M.

Board File No.181216 “officially dead” per Board Staffperson.

Responding to Commissioner question, Director Rahaim says
Staff working on Demo Calcs.

Public Health crisis due to Pandemic. Another “Great
Recession” begins amidst extreme income inequality.

Demonstrably Unaffordable Housing exemption in Section
317 (d) (3) (A) removed from Planning Code (Board File No.
200142). Could allow projects to be designed just under

TTD Demo Calcs’ threshold per Staff Executive Summary.

Fourth Code Implementation Document, “Zoning Controls on
the Removal of Dwelling Units” published.

Director Hillis announces to Commission that Staff work
ongoing re: Demo Calcs. Proposal intro: “TBD”.

Extreme Alterations ongoing. Entitlements sold. Speculation
continues. Demo Calcs never adjusted or “reduced” per
Code Section 317 (b) (2) (D) unlike Section 317 (d) (3) (A).
*Coming Full Circle....” as noted by Staff in 2006.



ction 317 (b) (2) (D): “The Pianning Commission may REDUCE the above numerical
r‘enss of the criteria in Subse T§Oﬂ‘= (b) (2) (B) and (b) (2) (C), by up to 20% of their values
should it deem that ADJUSTMENT js necessary to implement the | amem of the Section 317,
z"a conserve existing sound housing and preserve affordable housing”

SCENARIO #1

Existing Demo Calcs in Subsections (b) (2) (B) and (b) (2) (C) 2009 - Today

™ - i ’'s a2l | ' r~ 7
o B2 | 1 9
[ i -

One Adjustment with a Reduction of 10%
>45% >58.5% >45% >45%

Second (Further) Adjustment with another Reduction of 10%
(values below based on first adjustment of 10%) above)

>40.5% >52.65% >40.5% >40.5%

SCENARIO #2

One Adjustment with Reduction of 20% (Max Allowed by Code)
>40% >52% >40% >40%

Second (Further) Adjustment of 5% Reduction from the 20% Reduction Above

>38% >49.5% >38% >38%
OR

Second (Further) Adiustment of 10% Reduction from the 20% Reduction Above

~36% >46.8% >36% >36%



Section 317 (b) (2) (D): “The Planning Commission may REDUCE the above numerical
elements of the criteria in Subsections (b) (2) (B) and (b) (2) (C), by up to 20% of their values
should it deem that ADJUSTMENT is necessary to implement the intent of the Section 317,
to conserve existing sound housing and preserve affordable housing”

SCENARIO #3

Existing Demo Calcs in Subsections (b) (2) (B) and (b) (2) (€) 2009 - Today

B 1 B2 C1 G2

>50% >65% >50% >50%

One Adjustment with a Reduction of 5%

>47.5% >61.75% >47.5% >47.5%

Second Adjustment with a Further Reduction of 10%
(values below based on first adjustment of 5%)

>42.75% >55.6% >42.75% >42.75%

Note:

Obviously, there are other scenarios possible.

It is not impossible to imagine that one of the four values could have been reduced separately
from the other three, or that just the C numerical values could have been reduced and not the
B values.

Perhaps Scenario #3 is the most realistic if this ability to adjust the Demo Calcs had come
back to the Commission....it would have been putting a toe into the water to test Section 317.
Instead the values have remained stagnant and static.

Scenario #2 warrants attention however.

And the tool of the Demo Calcs available per Section 317 (b) (2) (D), to prevent Alterations that
become Demolitions, but allowing for reasonable Alterations which was the original intent of
Section 317 Tantamount to Demolition definitions, has never been put to use.



Section 317 (b} (2) (D): “The Planning Commission may REDUCE the above numerical
elements of the criteria in Subsections (b) (2) (B) and (b) (2) (C), by up to 20% of their values
should it deem that ADJUSTMENT is necessary to implement the intent of the Section 317,
to conserve existing sound housing and preserve affordable housing”

The above “Scenarios” were sent to the Commission on March 2021.

Previously in a letter to the Commission in June 2019 that had the Scenario shown
below. The thrust of this Scenario below, which reduced the values by adjusting them
on a yearly basis was tied to the Zoning Administrator rapidly adjusting the values in a
three year span in the RH-1 under the “Demonstrably Unaffordable Clause” in Section
317 which was eliminated by the Board of Supervisors in June 2020. These years
saw a rapid escalation in prices across the City.

Here are the RH-1 Values with Timeline Adjusted by the Zoning Administrator

2009: $1.342 million
2014: $1.506 million
2015: $1.630 million
2017: $1.9 million
2020: $2.2 million

June 2019 Proposal to reduce values per
Section 317 (b) (2) (D) by full 20% over 3 years

B1i B2 C1 C2
>50% >65% >50% >50%
_year one
>40% >52%. >40% >40%
year two
>32%. >41.69% >32% >32%
year three

>25.6% >33.28% >25.6% >25.6%



June 10, 2019

President Myrna Melgar

San Francisco Planning Commission

1650 Mission Street

San Francisco, California

Dear President Melgar:

This letter has two requests concerning Demo Calcs.

First, that the Planning Commission adjust the Demolition Calculations (aka “values”) as
defined at Planning Code Section 317 (b) (2) (B) and Planning Code Section 317 (b) (2) (C).

And second, the Planning Commission ask the City Attorney if the Commission can further
adjust the Demolition Calculations to align with the three adjustments to the values that the
Zoning Administrator has made regarding Administrative Approval of Demolitions over the past
five years.

Adjusting Demo Calculations per Section 317

Please see Part 7, page 27 of “Zoning Controls on the Removal of Dwelling Units, A San
Francisco Planning Code Implementation Document, October 20710”. The “values” of the
Demo Calcs are also defined here. Regarding the Demo Calcs it says,

“The following values are subject to non-legislative updates and may be adjusted
periodically by the Planning Commission to further the efficacy of Section 317, in
order to promote the objectives of the General Plan and Planning Code”.

And what is that efficacy? As it says in Section 317 (b) (2) (D):

“ ,.to conserve existing sound housing and preserve affordable housing.”

| know that you and the other Commissioners understand this issue. All | would add is that
there have been many extreme alterations over the past four to five years. Maybe even longer.
These alterations have used the current Demo Calcs to their Project Sponsor’s advantage and
are masking the fact that they really are Demolitions. Whether it is called “Tantamount” or
“DeFacto”, the outcome is the same — no efficacy for promoting the objectives.

Previously | submitted to the Commission for the record a list of over 70 projects, mostly in
Noe Valley that are with a few exceptions, speculative projects that have had exponential
increases from the pre-work sale of the property to the post-work sale of the property, with an
average increase of $3 million+. Additionally, back in December of 2015, Commissioner
Richards and Staff looked over a sample of five projects in Noe Valley. At that time, according
to Staff’'s analysis, 40% of the projects from the sample should have been reviewed as actual
Demolitions, not as Alterations.

The Commission has the right and may seize the reins and make an adjustment per Section
317 (b) (2) (D) regardless of any legislation that may or may not be coming over from the Board.
The Commission has never adjusted the values of the Demolition Calculations since Section
317 was enacted....although | don’t know why there is any reason that you could not adjust
them on the Consent Calendar?



While | did not agree with the RET because it did not have a definition of Demolition, | am sorry
that it was withdrawn. At least there would have been a debate over the past year and a half,
instead of nothing.

Further Adjustment to Demolition Calculations

| am also asking that the Commission request the City Attorney to issue an opinion as to
whether or not the Commission can adjust the Demo Calcs beyond the amount defined by the
values in Section 317 (b) (2) (B) and Section 317 (b) (2) (C).

The Zoning Administrator has adjusted the values for the RH-1 at least three times since
Section 317 was added to the Planning Code. (There have likely been more times than three*
but the three that are published, | submitted previously for the Record during General Public
Comment). Any proposed Demolition in the RH-1 could receive Administrative Approval from
the ZA with an official appraisal, if that appraisal is greater than the dollar amount of the value
at that time. In March 2014 the value was $1.506 million; by November 2015 the value was
$1.63 million and the value was most recently increased to $1.9 million in December 2017.
According to recent correspondence with Mr. Teague the value will be increased again shortly.

Why should the Planning Commission further adjust the values for the Demo Calcs to “catch
up” to the adjustments the Zoning Administrator has made to the RH-1 values since 2014 and
«, ..to further the efficacy of Section 317...”7

One reason is that the original idea for what is nicknamed “the Pacific Heights Exemption” was
that some RH-1 neighborhoods were more naturally unaffordable and that a Demolition in
these neighborhoods would not have an effect on the intent of Section 317 because some of
these zoned neighborhoods were already expensive and affordable housing would not be lost
by approving a Demolition. By making further adjustment to the Demo Calcs the Commission
could better protect the more naturally affordable neighborhoods and homes from Demolitions
masked as Alterations regardless of the underlying zoning just as the Zoning Administrator
does in the RH-1 neighborhoods that may still be naturally affordable.

Another reason is that prior to March 2014, | cannot find any officially published listing of the
value for the RH-1*. However, | have attached a letter concerning the request for a Section 317
exemption for the Demolition of 125 Crown Terrace dated April 2009. According to the letter
at that time “properties containing single-family dwellings must be valued at $1.54 million or
more to be exempt from this ordinance”. Putting aside the later permit history at 125 Crown
Terrace, the attached letter concerning its appraised value suggests that the values in San
Francisco were flat (or even fell) for quite a long period of time (in parallel with the economic
crisis and recovery for those years 2008 to 2014). However the recent rapid rate of increase of
the RH-1 value as adjusted by the ZA three times since 2014 illustrates the affordability
crisis....and the highly speculative nature of the market. This should be offset by further
adjusting the values of Demo Calcs by the Planning Commission as Section 317 intended.

Another reason for further adjustment to the Demo Calcs by the Commission is that Part 7 of
the Periodic Adjustment to the Criteria includes both criteria for the Commission’s adjustments
and the criteria for the Zoning Administrator’s adjustments to the values on the same Part 7,
page 27 of the Code Implementation Document (CID). | discussed this history of both of these
values on May 6, 2019 hearing during General Public Comment and submitted my testimony
which is in the approved Minutes.

Another reason is that in the original legislation as passed by both the Planning Commission
and the Board of Supervisors, Section 317 (d) (3) (A) regarding the adjustment of the values for
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the RH-1 was to have the adjustment made by the Planning Commission and not the Zoning
Administrator. This language in the Code has not changed and still says that the Planning
Commission makes the adjustment. The Code Implementation Document gives the ZA this job
of making the actual adjustment in the document. (The CID is dated October 2010 which says
the ZA makes the adjustments, while the letter on Crown Terrace from the ZA is dated a year
and a half earlier on April 29, 2009. However Section 317 (d) (3) (A) does grant the authority to
the Planning Commission, just as it does in Section 317 (b) (2) (D). Section 317 was finalized
and signed by Mayor Newsom on April 17, 2008. The powers in Section 317 to adjust all
values seem to be linked to the Planning Commission. The rationale to adjust is linked.

Another reason is that since the new ADU legislation there are technically no more RH-1 zoned
neighborhoods. This came up in the Commissioner’s discussion at the June 6th at General
Public Comment. The Commission needs to recalibrate the values overall and catch up by
enacting further adjustments.

The most important reason for further adjustments is the original intent of Section 317. For the
past five years housing in San Francisco has been besieged by the boom economy or as some
like to call it, “the money bomb”. Mitigating this impact and catching up with the original
intent of Section 317 to “....conserve exciting housing and preserve affordable housing” is
more than necessary.

In addition to the 125 Crown Terrace letter, | am attaching my work sheet of what the Demo
Calcs could be, whether adjusted once or three times. These numbers are based on the
maximum adjustments to Section 317 (b) (2) (B) and Section 317 (b) (2) (C) as allowed by
Section 317 (b) (2) (D). The third attachment that the Commission may find helpful, as well as
historically import is from an unpublished case from the Court of Appeal, First District, Division
2, California. It is entitled, “Ara TEHLIRIAN et al, Plantiffs and Appellants, v. City and County of
San Francisco, Defendant and Respondent; Jose Morales, Real Party in Interest and
Respondent. It concerns the issues at the heart of this request for a further adjustment to the
Demolition Calculations by the Planning Commission.

Closing

It took the better part of the first decade of the 21st century to get an Ordinance passed that
created Section 317. Section 317 has its faults, but the intent is very sound. There was no
major opposition to it as best | can tell from the record when it was before decision makers
more than a decade ago. Adjusting the values of the Demo Calcs in 2019 would be a good
thing. Please consider adjusting them at least once and please consider asking the City
Attorney if you may use your powers as a Planning Commission to go even further.

Sincerely,

Georgia Schuttish
460 Duncan Street

cc: Commission Vice President Koppel; Commissioner Moore; Commissioner Fung;
Commissioner Johnson; Commissioner Richards; Commissioner Hillis
Deputy City Attorney Kristen A. Jensen; Deputy City Attorney Kate Stacy

att: Letter re: Crown Terrace from L. Badiner to A. Brown; 4/29/2009
Work Sheet on Demo Calcs (G. Schuttish)
Tehlirian v. City and County of San Francisco (WestlawNext) © 2016 Thomson Reuters
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Gpinion
LAMBDEN, L.

#] Appellants Ara Tehliviar, Berg Tehiirian, and ABT

LLC (petitioners) ! seek reversal of the superior court's denial
of their petition for writ of administrative mandate, as well
as an order directing issuance of a writ to the San Francisco
Board of Appeals instructing them to reconsider petitioners'
permit application and make legally relevant findings. We
affirm the superior court's denial of their petition.

BACKGROUND

Petitioners own an old residential duplex located a 572-572A
San Jose Avenue.in San Francisee, purchased by Ara and
Berg Tehlivian in 1994. The duplex consists of two units,
one on the ground floor and one on the second floor,
each containing two bedrooms and one bath, and measuring
approximately 750 square feet Real party in interest Jose
Morales, 76 years old as of June 2005 and a self-described
“low-income senior,” has resided in one of the two residential
units in the building since 1965; the other unit has been vacant
during this dispute.

In November 2002, petitioners, through their architect,
Best Design and Construction, submitted a building permit
application to the Department of Building Inspection for the
City and County of San Franeisco (City). % The proposed
project would remove the existing brick foundation, convert
the ground floor residential unit into a two-car garage and
storage facility, renovate the second floor residential unit, and
add a third floor, to be used as a second residential unit. The
project would add 3335 square feet to the ground floor, 368
square feet to the second floor, and a 1,038 square foot third
floor, extending the building in the front and back.

Morales requested the Planning Commission (Commission)
conduct a discretionary review of petitioners' application.
The subsequent Planning Department staff report to the
Commission summarized petitioners' proposed project as
follows:

“The proposed project aims to convert the first floor into a
garage (currently it is used as a dwelling unit), in order to
provide parking for the two dwelling units located above. The
second floor the existing dwelling unit, the entryway, [sic ]
and provides a horizontal rear addition of 135 square feet. It
proposes a horizontal front addition of 625 square feet and a
new bay window. This second floor unit has two bedrooms
and two bathrooms. The proposal also includes a vertical
addition, a new third floor to house the second dwelling unit
The unit has two bedrooms and two bathrooms and is larger
than the existing dwelling unit by approximately 300 square
feet The existing units measure approximately 750 square
feet. The re-modeled units measure approximately 1,050.”

According to the Planning Department staff summary,
Morales was “concerned that his displacement will affect his
health, he will incur relocation costs, and that the proposal
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will result in increased rental costs. The tenant is also
concerned that the project would reduce the eity's affordable
housing stock.”

*Z After further analysis, the Planning Department staff
reported: “There are concerns that this project is a demolition.
The Department of Building Inspection has made the
determination that this project is an alteration, not a
demolition. Therefore, the Planning Department has received
the application as an alteration.” The staff recommended that
the Commission not take discretionary review and approve
the project as proposed. The Commission subsequently
conducted a discretionary review of the project and denied the
building permit application in October 2003 by a four-to-one
vote, based on the following findings:

“The proposed project is not a major alteration but a de
facto demolition; [§] The project would result in the de facto
loss of affordable housing by improving and expanding the
existing units that are currently accessible to lower-income
tenants because of their size and relative lack of amenities;
[91 The proposal might result in the displacement of an
elderly man with limited income; and [§] Any conditions
of approval attached to the building permit relating to
rental rates, relocation, tenant's right of return, and other
arrangements made between the landlord and tenant would
not be enforceable by the [Commission].”

Petitioners appealed to the Board of Appeals (Board) on the
ground that the Commission erred in its determination that the
alterations were a de facto demolition. In February 2004, the
Board heard statements from, among others, Ara Tehlirian,
Morales, and the public. Ara Tehlirian stated that he and
his family wanted to move to San Francisco and live on the
premises in order to be closer to family, and needed to make
the alterations called for by the project in order to do so. The
Board voted three to two to overrule the denial and grant the
permit with conditions as presented by petitioners, which vote
was insufficient to overturn the denial. After a rehearing in
November 2004, the Board voted three to two to uphold the
denial. The Board did not make specific findings regarding
either ruling.

Petitioners filed a petition for a writ of administrative mandate
in superior court pursuant to Code of Civil Procedure section
10945, The court denied the writ in September 2005, finding
that the Board had substantial evidence before it that the
project would impact the City's health, safety, and welfare by
reducing its stock of affordable housing.

Tehlivian v, City and County of San Francisco, Mot Beported in Cal.Rptr.2d {2007}

This timely appeal followed. We have granted each party's
request for judicial notice of certain documents. These
include excerpts from the Housing Element of the City's
General Plan and documents related to petitioners' notice of
withdrawal of the rental unit occupied by Morales pursuant

to the Ellis Act, which we discuss further, post.3

DISCUSSION

On appeal, petitioners argue that (1) the board “failed to
proceed in a manner required by law because it failed to
make findings in affirming the Commission's decision to
deny the permit”; and (2) “there is no substantial evidence
to support the findings that the proposed remodel is either a
demolition or would negatively affect the City's affordable
rental housing stock.” Neither argument has merit.

L. The “Fi ndings” Issue

*3 Petitioners argue that the Board failed to make findings
in this case, constituting an abuse of discretion under Code
of Civil Procedure section 10945, citing Topanga Assn. jor a
Scenic Community v. County of Les Angeles {1974 11 Cal.3d
306, 315 (Topanga ) and Hadley v. City of Ontario (1974) 43
Cal.App.3d 121, 127-129 (Hadley ).)

Code of Civil Procedure section 10943, subdivision (b} states
in relevant part that “[a]buse of discretion is established if
the respondent has not proceeded in the manner required
by law, the order or decision is not supported by the
findings, or the findings are not supported by the evidence.”
This section “clearly imports a duty on the part of the
administrative agency to make findings as a basis for judicial
review.” (Hadley. supra. 43 Cal App.3d at p. 127, citing
Topanga, supra, 11 Cal.3d at pp. 515-317.) However, this
duty has not been extended to appellate bodies reviewing
administrative agency decisions. (Ross v. City of Rolling Hills
Esiates (1987) 192 Cal.App.3d 370, 376 (Ross ) [stating,
“[bly affirming the Commission's decision, the Council in
effect adopted its findings™]; Carmel Valley View. Lid. v.
Board of Supervisors {1976) 38 Cal. App.3d 817, 823 (Carmel
Valley View ) [the action of the board of supervisors in effect
adopted the findings of the Commission].)

Here, the Commission made specific findings, which we
quote in the discussion portion above. These findings “are



sufficient to apprise the parties and the court of the basis”
for the City's action here. (Ross. supia, 192 Cal.App.3d at
p. 377.) The Board, by upholding the Commission's ruling,
in effect adopted these findings. (/d. al pp. 376-377; Carme!
Valley View, supra. 58 Cal.App.3d at p. 823.) Petitioners'
argument is without merit.

IL. The Substantial Evidence Issue

A. Substantial Evidence Standard of Review

The parties agree that because the right at stake is not a
fundamental right, we apply a substantial evidence standard
of review (Surumsky-v. San Diege County Lmplovees
Rerivement Assn. (197 11 Cal.3d, 28, 44-43), doing so to
review the Board's decision, not the trial court's. (4ubiin
Woods | Homeowners Assn. v. Fair Emplovinent & Housing
Comr. (2004) 121 Cal. App.4th 1578, 1383 (Auburn ).) In
reviewing the validity of the Board's decision, Code of Civil
Procedure section 10943 requires we inquire into whether
the Board “ ‘acted in excess of its jurisdiction and whether
there was any prejudicial abuse of discretion.” “ (Auburn, at p.
1583.) Abuse of discretion is established if the Board “ ‘failed
to proceed in the manner required by law or its finding ... is
not supported by substantial evidence in light of the whole
record.” “ (Ibid.)

We exercise the same function as the trial court and must
decide if the Board's findings were based on substantial
evidence. (Authuin, supra. 121 Cal.App.4th at 1583.) We do
not reweigh the evidence, and must view the evidence in
the light most favorable to the Board's findings and indulge
in all reasonable inferences in support thereof. (Ibid.)
“We may not isolate only the evidence which supports the

P

administrative finding and disregard other relevant evidence
in the record. [Citations.] On the other hand, neither we nor
the trial court may disregard or overturn the [Board's] finding
* “for the reason that it is considered that a contrary finding
would have been equally or more reasonable” * “ * * (Ibid.)
We must uphold the Board's decision “ ‘unless the review
of the entire record shows it is so lacking in evidentiary
support as to render the decision unreasonable.” * (Ibid.) *
‘Substantial evidence is defined as: “ ‘relevant evidence that
a reasonable mind might accept as adequate to support a
conclusion, ...” “ [Citation] or evidence of “ * “ponderable
legal significance ... reasonable in nature, credible, and of

selid value.” * “ * * (Aubura, supra. 121 Cal. App.dthat 1385.)

ed in Cal.Rpir.3d (2007)

*#4 Moreover, if the Board committed errors of law, we
are not bound by its legal conclusions. (Auburi, supre, 121
Cal. App.4th at 1383.)

B. The Scope of A dministrative Review

San Francisco administrative authorities exercise discretion
in the review of permit applications pursuant to San
Franeisec Business and Tax Regulations Code, article I,
section 26, subdivision (b), which provides: “[I]n the granting
or denying of any permit ... the granting ... power may take
into consideration the effect of the proposed business or
calling upon surrounding property and upon its residents, and
inhabitants thereof; and in granting or denying said permit ...
may exercise its sound discretion as to whether said permit
should be granted ... denied or revoked.”

Article 1, section 26 of the Sam Franecisce Business and
Tax Regulations is “comprehensive language affecting the
issuance of all permits sought under the authority of the
relevant San Frameisce Charter and ordinance provisions
[that] in plain terms vests the granting power with a “sound
discretion’ generally.” (Lindell Co. v. Board of Perinit
Appeals (1943) 23 Cal.2d 303, 311; see also Guinnaiie v. San
Francisco City Planiing Com. (1939) 209 Cal.App.3d 732.
738, Mn. < (Guinnane ); Martin v. City and County of San
Francisco (2003) 135 Cal. App.dth 392, 406-407 (Martin ).)

Furthermore, “[s]ection 26
authorities with very broad discretion to decide whether

vest[s] administrative

and on what conditions an applicant will be granted a
permit. And if the application is for a building permit,
the fact that the applicant's project complies with zoning
ordinance and building codes does not restrict the scope
of that discretion.” (Mariin, supra. 1353 Cal . App.dth at p.
400; accord, Guinnane, supra, 209 Cal.App.3d at p. 736
[“compliance with the zoning laws and building codes did
not entitle [the applicant] to a building permit as a matter of
course”].) Thus, the Commission has the discretion to reject
a permit simply because a proposed residential development
is “unsuitable for the indicated location.” (Guinnane, supra.
209 Cal. App.3d at p. 736.) As Division Four of this District
recently stated:

“[IIt is well established that section 26 administrative
discretion is not cabined by specific criteria that may
be set forth in ¢ity codes or ordinances. Instead, that
discretion is informed by public interest, encompassing
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anything impacting the public health, safety or general
welfare.” (AMartin, supra. 135 Cal. App.<th at p. 407.)

Under the City's Charter, the Board of Appeals has broad
discretionary review powers. Section 4.106 of the Charter
of the City and Ceunty of San Framcisce (Charter section
4.106) authorizes the Board of Appeals to hear and determine
appeals arising from the grant or denial of a permit, and to
take the public interest into account in doing so. It states in
relevant part: 4

“The Board shall hear and determine appeals with respect to
any person who has been denied a permit ... or who believes
that his or her interest or the public interest will be adversely
affected by the grant [or] denial ... of a ... permit.” (Charter,
§ 4.106, subd. (b).)

*§ Charter section 4.106, subdivision (d) states:

“After hearing and necessary investigation, the Board may
concur in the action of the department involved, or by the
affirmative vote of four members (or if a vacancy exists, by a
vote of three members) overrule the action of the Department.

“Where the Board exercises its authority to modify or
overrule the action of the department, the board shall state in
summary its reasons in writing.”

Thus, “both the planning commission (under § 26) and the

board of permit appeals (under § 3.651 of the eity charter) *
are authorized to exercise independent discretionary review
of a building permit application, the final authority being
reposed in the board. Further ... such review is not confined
to a determination whether the applicant has complied with
the eity's zoning ordinances and building codes.” (Guinnane,
supra, 209 Cal.App.3d at p. 740, fn. added.) “The board
generally enjoys * “complete power to hear and determine
the entire controversy, [is] free to draw its own conclusions
from the conflicting evidence before it and, in the exercise of
its independent judgment in the matter, affirm or overrule....”
* [Citations.] However, that power must be exercised within
the bounds of all applicable eity charter, ordinance and code
sections, and any action on its part that exceeds these bounds
is void.” (City and County of San Francisco v. Board of
Feruit Appeals (1989) 207 Cal. App.3d 1099, 1104-1103.)

C: The Board's Ruling

¢ and County of San Francisco, Not Reporied in Cal.Rpir.3d (2007)

Petitioners contend no substantial evidence supported the
Board's finding that their project was a demolition or would
result in the loss of “affordable” housing, either to Morales or
the City at large. This is incorrect.

1. “De Facto Demolition ”

The Commission's findings referred to the project as resulting
in a “de facto demolition.” It is-not completely clear whether
the Commission's use of this phrase was intended to find that
the project constituted a “demolition” as that term is defined

n 3

under municipal law, rather than an “alteration.” ~” However,
the record indicates that the Board reviewed the appeal with
this in mind, as the Board's Vice President Sugaya stated at the
November2004 rehearing, “I still believe that this is an illegal
demolition and that's what we're voting on.” (Italics added.)
Accordingly, we review the record to determine whether
substantial evidence was presented to support the finding
that the project was a “demolition” as that term is defined
under municipal law. We conclude that such evidence was
presented. '

The City's Building Code defines “demolition” for the
purpose of determining whether an unlawful residential
demolition has occurred. It is defined as “the total tearing
down or destruction of a building containing one or
more residential units, or any alteration which destroys
or removes ... principal portions of an existing structure
containing one or more residential units.” (S.F. Building

Code, § 103.3.2.%)

*§ The term “principal portion” is defined as “that
construction which determines the shape and size of the
building envelope (such as the exterior walls, roof and
interior bearing elements), or that construction which alters
two-thirds or more of the interior elements (such as walls,
partitions, floors or ceilings).” (S.F. Building Code, §
103.3.2.)

Thus, under the City Building Code, a “demolition” includes
an alteration which destroys or removes principal portions of
an existing structure containing one or more residential units,
which “principal portions” include “a construction which
determines the shape and size of the building envelope,”
including, but not limited to, exterior walls, roof, and interior
bearing elements. Petitioners' proposed project meets this
definition of “demolition .” Petitioners' plans, rather than
being “fairly modest” as petitioners claim, indicated that the
project would, among other things, replace the existing brick



foundation, convert the first floor 750 square foot residential
unit into an expanded two-car garage, renovate and expand
the second floor rental unit occupied by Morales from 750 to
1,050 square feet, and add an entirely new third floor on top
of the building, where a 1,050 square foot modern residential
unit would be constructed. It can be reasonably concluded
from these plans that both the shape and size of the building
envelope would be significantly altered, and that “principal
portions™ of the building would be removed or destroyed
(such as the second floor roof, a significant portion of the
building “envelope” for the horizontal expansion of the first
and second floors, the first floor residential unit, some portion
of the first floor exterior for cars to enter the new garage, and
the existing foundation).

Furthermore, there was substantial evidence that two-thirds or
more of the interior gravity bearing walls would be removed
by the project. A letter by Stuart Stoller, a senior associate
at SGPA, an architecture and planning firm, was submitted

to the Board, ’ in which Stoller disagreed with the estimate
by Tehliriaa's own architect, Charles Ng, that “less than
57% of the existing bearing walls” would be removed in the
proposed construction. Stoller opined, based on his review
of petitioners' “existing wall diagram,” that the diagram did
not take into consideration certain specified aspects of the
premises or address certain “potential” requirements which,
if considered, “could likely indicate that 33% or less of the
existing wall structure will be retained.” Stoller's letter called
into question whether or not two-thirds of the interior gravity
load bearing walls would be removed in the course of the
project.

A letter by licensed contractor Alan Klonsky was also
submitted to the Board. Klonsky reviewed Mr. Morales's
rental unit and certain unspecified project plans. He stated:

“Although the project drawings are labeled as vertical and
horizontal additions, in reality, the scope of work constitutes a
demolition and the construction of a new building. At ground
level, now occupied by the second unit, a garage is proposed
along with the foundation and structural upgrades required
by the construction of a 3-story building. Over the garage 2
floors of new construction will be built with an increase in
the footprint of the building to current allowable lot coverage.
The 2 new units will be significantly larger than the existing
apartments. [J] ... [§] This project will require the existing
building to disappear as a new building takes its place. Any
femnant of the original construction will be symbolic at best.

Tehiirian v. Oty and County of San Francisco, Not Reporied in Cal.Rpir.3d (2007}

It appears to me that proposed scope of [sic ] far exceeds the
definition of a remodel.”

*7 Based on this substantial evidence, the Board could
reasonably conclude that the project, rather than calling for
“alterations” as claimed by petitioners, was in fact (“de
facto”) a “demolition” as that term is defined by the City's
Building Code. The plans called for significant changes to the
shape and size of the building by the destruction or removal
of significant principle portions of it. Klonsky's views, while
not discussing the City's definition of demolition, confirmed
these dramatic changes. The Board also could reasonably rely
on Stoller's letter to conclude that the project more likely
than not would destroy two-thirds or more of the linear feet
of gravity load bearing walls, which would also constitute a
“demolition” as defined in the City's Building Code.

Petitioners argue that we should disregard Stoller's letter as
“soundly defective,” amounting to “merely speculation and
unsubstantiated opinion,” because Stoller's qualifications are
unclear, he examined only an “existing wall diagram” without
showing how he could rely on it for his conclusions, and
stated his conclusions in an unacceptably equivocal fashion
(using such terms as “could” and “likely™).

Petitioners' lack merit The Board could
reasonably infer that a senior associate of an architecture

arguments

and planning firm has the expertise to evaluate the materials
Stoller reviewed and opine about them. Indeed, Ng's

own qualifications appear to be less than what petitioners

represent, i.e., a “licensed architect.”® The evidence also

strongly suggests that Stoller and Ng relied on the same
or a very similar document in stating their views of the
proposed project, since Stoller refers to “the ‘Existing Wall
Diagram’ submitted by the project sponsor” and Ng refers to
an “existing walls diagram.” Neither explains how he could
rely on such a document for his conclusions.

As for the quality of Stoller's opinion, his statements were
not conclusory, and are a far cry from those discussed in the
cases petitioners cite. (See Geniry v. City of Murrieta 1995)
36 Cal. App.4th 1359, 1421-1422 [expert found no effect on
groundwater except for a “possible exception,” and relied on
unspecified information]; Drouer v. Superior Ceuri {2003)
31 Cal.4th 383, 398 [referring to a “snippet” of a Senate
Committee analysis in discussing a statute's interpretation,
merely identified as “sufficiently tentative and equivocal to
caution us against relying too heavily on [it]"]; Citizen Action
io Serve All Students v. Thoraley (1990) 222 Cal. App.3d 748,
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756 [referring to a “conclusory” comment regarding what
“might” occur as speculative and not substantive evidence];
Keeton v. Workers' Comp. Appeais Bd . (1979) 94 Cal. App.3d
307. 312, . 2 [merely referring to a “conclusory” doctor's
report].) Stoller identified specific areas of the structure and
potential requirements that factor into his views, and listed
five specific items of concern. He used the phrase “could ...
indicate” because he reached different conclusions depending

on which of his stated items of concern are considered.  His
use of terms such as “likely” or “potential requifements" to
qualify his conclusions is hardly fatal in an expert opinion.
They may go to the weight afforded to his opinion, but do not
eliminate their merit altogether.

%8 Petitioners also argue that Klonsky's statement is an
“unsupported conclusion, especially because it is contrary to
the Planning Department's informed determination. Nothing
in his conclusion attempted to apply relevant building code
standards governing remodel versus demolition.” Petitioners
miss the relevance of Klonsky's statement, which is to
support the conclusion that, practically speaking, the project
“demolishes” the old building and places a new, significantly
different one in its place, regardless of the Building Code
definitions.

Petitioners also argue that we should rely on the Planning
Department, which petitioners contend “repeatedly found ...
the project not a demolition.” The record does not support
petitioners' contention. The Planning Department stated in
recommending that the Commission not take discretionary
review: “The Department of Building Inspection has made
the determination that this project is an alteration, not a
demolition. Therefore, the Planning Department has received
the application as an alteration.”

Regardless, we will not reweigh the evidence. The Board was
entitled to rely on the substantial evidence that the Tehlirian
project was a “de facto” demolition, even in the face of
contrary evidence.

In their reply brief, petitioners also distinguish the Ci¢y's and
Morales's reference to a “de facto demolition” from a “de
jure demolition,” arguing that it constitutes an “admission”
that there is no evidence of the latter, and that the Board
acted without authority to reject a permit application for a
mere “de facto demolition.” To the contrary, the City argues
that “the Project rose to the level of a demolition,” and
Morales, as he argued before the Board, contends that the
“de facto demolition” constituted a “demolition” as the term
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is defined by the City's Building Code. As we have already
stated, Board Vice President Sugaya stated that the Board
was considering whether this was an “illegal demolition.”
In any event, there was substantial evidence that the project
called for a “demolition” as that term is defined by the City's
Building Code.

2. Affordable Housing p

The Board did not abuse its discretion in finding that
petitioners' project would eliminate affordable housing from
the rental market.

Pursuant to state and municipal law, the Board may consider
the need to retain affordable housing in deciding whether
to grant or deny permits. “[CJreating affordable housing for
low and moderate income families” is a “legitimate state
interest” (Home Builders Assn. v. City of Nape (2001) 0
Cal. App.4th 188, 195.) “The assistance of moderate-income
households with their housing needs is recognized in this state
as a legitimate government purpose. (See, e.g., Gov.Code,
§ 63583, subd. {¢){2) [local communities must set forth
in housing elements of their general plan a program that
will “assist in the development of adequate housing to meet
the needs of low-and moderate-income households' (italics
added) 1.)” (Santa Monica Beach, Lid. v. Superior Couil
(1990} 19 Cal 4th 952, 970-971.)

#9 Municipal law requires the Board to consider the
City's supply of affordable housing in making its decisions.
The City's Planning Code section 101.1, subdivision (b)
(3), states as a “priority policy” “[t]hat the City's supply
of affordable housing be preserved and enhanced,” and the
City's departments must comply with the Planning Code's
provisions in issuing permits. (S.F. Planning Code, § 175,
subds. (a), (b).)

Furthermore, the Housing Element of the City's General Plan
emphasizes the importance of retaining affordable housing.
Objective 2 of the Housing Element states:

“The existing housing stock is the Ci¢y's major source of
relatively affordable housing. It is very difficult to replace
given the cost of new construction and the size of public
budgets to support housing construction. Priority should be
given to the retention of existing units as a primary means
to provide affordable housing.” (S.F. General Plan, Housing
Element (adopted May 13, 2004) p. 145.)
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Consistent with this emphasis on retaining affordable
housing, Policy 2.1 of the Housing Element discourages the
“demolition” of sound existing housing. It states:

“Demolition of existing housing often results in the loss of
lower-cost rental housing units. Even if the existing housing is
replaced, the new units are generally more costly. Demolition
often results in displacement of residents, causing personal
hardship and relocation problems. [{] ... The City should
continue to discourage the demolition of existing housing that
is sound or can be rehabilitated, particularly where those units
provide an affordable housing resource.” (S.F. General Plan,
Housing Element (adopted May 13, 2004) pp. 145-146.)

Also consistent with this emphasis, Implementation 2.1 of the
Housing Element states, among other things, “[t]he feasibility
of expanding the demolition definition will continue to be
evaluated in order to prevent the loss of housing classified
as ‘alterations.” “ (S.F. General Plan, Housing Element,
(adopted May 13, 2004) pp. 145-146.)

The Board's decision to uphold the denial of petitioners'
permit application took into account the impact of the project
on the City's stock of affordable housing. This was evidenced
not only by its implicit adoption of the Commission's
findings, but also by Board member Knox's statement at the
November 2004 rehearing:

“I'm sensitive to the fact that Mr. Morales would be displaced
and ultimately what we are looking at is the denial of the
permit, not the faimess of people being able to buy property
and make changes. [J] Or frankly, I don't think we are
going to be able to address the lack of affordable housing
in San Franeisco in this Board, with this Board in any
case, including this case. [§] As long as there is the private
ownership of property in a limited geographical area, housing
is going to be really expensive in this town. [§] But I am not
inclined to grant the appeal and overturn the denial of the
permit.”

*10 There was substantial evidence that the enlarged,
renovated second floor rental unit would become
unaffordable to persons in Morales's modest circumstances.
Morales stated to the Board at the February 2004 hearing
that he already was spending “more than 30 percent” of his
income in rent, which was approximately $873 a month as
of.July 2005. Although petitioners eventually made certain
promises to accommodate Morales's income limitations and
displacement concemns as a part of their appeal to the

Board, ! Ara Tehlirian acknowledged to the Board during
the February 2004 hearing that he was encouraging Morales
to apply for government housing assistance and to consider
taking on a roommate to pay for rent increases. Among other
things, Tehlirian stated:

“[I}'d be taking a hit on the existing costs, but I'll take on
that extra burden for a period of time, a reasonable period
of time, until such time that the tenant can perhaps get in a
roommate that can pay him several hundred dollars a month,
or assistance where the government will try to assist him and
by being able to get that assistance that will take some of the
burden off of me.”

Thus, whether or not petitioners accommodated Morales's
concems and limitations for a time, this testimony suggested
that the new unit would no longer be affordable to a person
in Morales's circumstances.

There was also substantial evidence that the project would
remove the existing first floor, 750 square foot residential unit
from the housing market as well, and that it, too, was of a
more affordable nature than its “replacement.” Although it
was apparently vacant throughout this dispute, its conversion
into a parking garage would obviously eliminate it from use.
Petitioners' construction of a new third floor for the building,
consisting of a modernized, 1,050 square foot residential
unit, does not necessarily require its destruction. It is also
reasonable to conclude that the modernized and enlarged third
floor unit would be significantly more expensive if offered on
the rental market.

Petitioners argue that the Board's affordable housing
determination was improper {or a number of reasons. First,
they contend that there was no substantial evidence that
affordable housing would be lost to Morales or the City at
large. They point to their offer to limit capital improvement
pass-throughs to Morales to $43 per month, and to the lack of
evidence that the project would result in “luxury” amenities.
We think these arguments avoid the obvious. The Board could
reasonably conclude based on substantial evidence that the
project would eliminate two residential rental units that are
affordable to persons of modest circumstances, as we have
discussed herein.

Petitioners also assert that Morales's unit in its present state
is “perhaps dangerous,” and suggest that it may violate
the implied warranty of habitability, and contain “defects.”
Petitioners do not point to anything in the record so indicating,



and there was substantial evidence to the contrary. Klonsky,
the licensed contractor, reviewed Morales's living conditions
and found he lived “in a small Victorian building that
appeared to suffer from deferred maintenance but was far
from uninhabitable.”

*#11 Petitioners argue further that neither the Board
nor the Commission are qualified to determine what is
affordable housing, and neither body has “authority to prevent
property owners from making moderate improvements to
their property because doing so would affect the supply
of affordable housing.” They also insist that there were
no standards or evidence of what constituted “affordable
* or that the project once it completed would not
be affordable. These arguments presuppose that petitioners
were entitled to approval of their permit application absent
some definitive proof to the contrary. As we have already
discussed, the Board has broad discretion in granting or
denying permits. We see no reason under the circumstances
of this case to question the Board's decision that the project
would eliminate affordable housing because the term was not
precisely defined.

housing,’

In short, given our deferential standard of review, the
City's stated priority of retaining affordable housing and
discouraging its “demolition,” and the substantial evidence

we cannot conclude that the Board abused
its discretion when it denied petitioners' appeal because, as
stated in the Commission's findings, the “project would result
in the de facto loss of affordable housing by improving and
expanding the existing units that are currently accessible to
lower-income tenants because of their size and relative lack

reviewed herein, i

of amenities.”

D. The Board Did Not Improperly Consider Tenancy-
Related Issues

Petitioners argue that the Board's consideration of the impact
of the project on the City's stock of affordable housing was
somehow precluded by the Board of Supervisors' creation of
the Rent Stabilization and Arbitration Board (Rent Board)
and enactment of related laws establishing certain rights and
obligations between landlords and tenants (Rent Ordinance),
and was beyond the Board's authority under San Franeisco
Business and Tax Regulations Code, article I, section 26.
Petitioners contend that the Board improperly considered
“tenancy-related issues,” and that allowing the Board to base
its"decision on considerations regarding affordable housing
“would undermine the creation of the Rent Ordinance and

[

usurp the jurisdiction of the Rent Board.” This argument also
lacks merit.

As we have already discussed, the Board may, pursuant to
Charter section 4.106, subdivision (b) of the Charter consider
the “public interest” in its review of a permit. Pursnant to
Sam Francisco Business and Tax Regulations Code, article
1, section 26, it may review permits with regard to “public
health, safety, and general welfare.” (Martin. supra, 135
Cal. App.4th at p. 407.) Given these provisions and the City's
stated priorities regarding affordable housing, the Board
was entitled to consider the project's impact on the City's
affordable housing stock in its deliberations.

Petitioners argue that the Board acted similarly to the Board
in City and County of San Francisco v. Beard of Permii
Appeals, supra. 207 Cal. App.3d 1099, an opinion issued by
this court. We disagree. In that case, the court held that the
board acted in excess of its jurisdiction when it authorized a
third unit for a property zoned for single family use. (/d. at
p. 1102.) The court concluded thét the board had effectively
rezoned the property, a legislative act exclusively within the
power of the board of supervisors. {/d. at p. 1110.) No such
“legislating” occurred here. As we have discussed, the Board
acted within its authority to review permits, and to consider
such things as the public health, safety, and general welfare,
and the City's priorities regarding its affordable housing
stock, in doing so.

#12 Furthermore, the Board did not decide any issues
covered by the Rent Ordinance. The Board did consider the
possible impact of the project on Morales, and encouraged
negotiations between petitioner and Morales to mitigate that
impact. The municipal ordinances allow for the Board's
consideration of the project's impact on Morales. (Charter,
§ 4.106, subd. (b) [“The Board shall hear and determine
appeals with respect to any person who has been denied a
permit ... or who believes that his or her interest ... will be
adversely affected by the grant [or] denial ... of a ... permit”];
S.F. Bus. & Tax Regs.Code, art. I, § 26 [“in the granting
or denying of any permit ... the granting ... power may take
into consideration the effect of the proposed business or
calling upon surrounding property and upon its residents, and
inhabitants thereof”].) The Board inevitably considered his
tenant circumstances in assessing the project's impact on him,
given his status as petitioners' tenant. However, the Board did
not decide any issues covered by the Rent Board or the Rent
Ordinance. For example, it made no determinations related to
Morales's displacement or temporary eviction, his relocation
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benefits, the amount of rent to be paid should the project
be completed, or the amount of capital improvement pass-

through that should be allowed. =

E. Petitioners* Ellis Act Notice

Petitioners represent that, while this appeal was pending,
they invoked their Ellis Act rights pursuant to Government
Code section 7060 et seq. and the City's Rent Ordinance,
San Franciseco Administrative Code section 37.9A, and gave
notice to terminate Morales's tenancy and withdraw his unit
from the rental market. They contend that, as a result, “a
remand should result in a determination that the building
no longer contains any rental housing, thus precluding any
finding that this project will affect the City's affordable
housing stock,” and “submit that a writ of administrative
mandate should issue compelling the [Board] to make legally
relevant findings, which if done, will lead to permitissuance.”

The courts review the Board's decision pursuant to Code
of Civil Procedure, section 10945, based upon the record
before the Board at the time it made its decision, with limited
exceptions. (Code Civ. Proc., § 10945, subd. (e); Eureka
Teacher's Assn.v. Beard of Education (1988) 199 Cal. App.3d
353, 366-367.) We see no reason to consider petitioners’
actions and contentions regarding the Ellis Act, other than
to determine whether or not this appeal is moot in light of
them. We conclude that it is not, as the record indicates that
petitioners have extended the date of withdrawal of the unit
to April 18, 2007, as indicated by petitioners' May 17, 2006
letter, of which we have taken judicial notice at Morales's
request. (See Delaira v. Beckerr (2006) 137 Cal. App.dth
342, 347, fu. 4 [determining the merits of a dispute after Ellis
Act notice had been given because the notice could still be
rescinded].)

#13 The City also argues that we should determine
that petitioners' Ellis Act notice cannot effect the Board's
decision because “[i]t does not necessarily alter the property's
character as ‘affordable housing’ or change the proposed
Project from a demolition to an alteration.” These issues also
were not before the Board and, therefore, we do not consider
them.

F. Other Arguments by Petitioners

Petitioners make a number of additional arguments, none
of which are persuasive. Petitioners repeatedly allege
improprieties that have no support in the record, such as
that Morales “called in political favors,” the Commission
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and Board made findings that were “utterly pretextual” and
“unfettered whim,” and petitioners were “singled ... out
solely for political reasons.” We disregard these unsupported
contentions.

Petitioners also zirgue that the Board's action effectively
bans property owners from making any improvements to
their buildings, stating: “If the City's position really is to
keep housing affordable by encouraging dilapidation and
preventing improvements, this court should order the City to
cease issuing residential improvement permits of any kind to
anyone. In fact, it should order that all permits already issued
be rescinded and that all improvements ever made to any
property be removed. That will undoubtedly not only prevent
housing from becoming more expensive, it will ensure that it
becomes truly affordable.”

This hyperbole cannot obscure the substantial evidence of
the dramatic overhaul called for in the petitioners' proposed
project. Nothing in the record indicates that the Board barred
petitioners from making any improvements to their property.

We also disagree with petitioners' assertions in their reply
brief that the Board's action was “irrational” and “arbitrary”
and against the “sound discretion” standard of San Fraucisco
Business and Tax Regulations Code, article I, section 26.
Petitioners' overbroad, scattershot arguments, such as their
claim that the Board's action was in conflict with statutory
provisions regarding the improvement and rehabilitation of
property, and their contention that the City has “telegraphed”
that it will continue to “retaliate” against them and “never
approve any permit they seek,” are unpersuasive. Petitioners
repeatedly ignore the substantial evidence discussed herein
that their project was a “demolition” and would eliminate
affordable housing from the rental market, and the Board's
broad discretion to act consistent with the City's interest in
discouraging such demolitions and preserving such housing.

DISPOSITION

The superior court's denial of petitioners' petition for writ
of administrative mandate is affirmed. Respondent and real
party in interest are awarded costs.

We concur: KLINE, P.J,, and HAERLE, J.
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Footnotes i

i The record indicates that ABT, LLC became the owner of the subject real property in 2004. To avoid unnecessary

coniusion, we refer to the actions of “petitioners” throughout without distinguishing between appellants.

All governmental entities referred to herein are part of the City and County of San Francisco, unless otherwise indicated.

We also take judicial notice of the City's Charter pursuant to Evidence Code section 451, subdivision (a), and of the

municipal laws discussed herein pursuant to Evidence Code seciions 452, subdivision (b) and 459.

Section 3.651 of the City Charter dealt with the Board's authority prior to Charter section 4.106, and language from that

provision similar to that found in Charter section 4.106 was relied upon by the Guinnane court. (Guinnane. supra, 208

Cai.App.3d aip. 739))

A zoning administrator summarizing the Commission’s finding 1o the Board at its February 2004 hearing stated that “[t]he

primary basis of the [Commission's] denial was that as a defacto demolition, this project resulted in the loss of affordable

housing, and the destruction of sound housing.” He later stated: “| did want to talk a little bit about the defacto demolition.

While that's not an official term or part of the demolition policy, | believe the [Commission's] issue here was that by

extending the building to the rear, removing the front facade and extending the front wall forward, totally remodeling the

interior and removing most of the walls, it is not a technical demolition, but it was substantially the same effect from a

design point of view of being a demolition.”

The parties refer to the City's Building Code section 103.3 or 103.3.1 in their briefs for these' same provisions. We refer

1o section 103.3.2, as the relevant provisions are presently denominated.

The parties do not dispute that hearsay evidence may be considered in such a municipal administrative proceeding.

(See Mohilief v. Janovici (1898) 51 Cal.App.4th 267, 224-295 [unsworn statements and letters in the case file may be

considered as evidence in municipal nuisance abatement proceedings].)

While Ng states in his letter that as “project engineer and architect of record, in our professional opinion, the subject

building permit application is an alteration and not a demolition” (italics added), he merely identifies himself as a “P.E.”

and principal of the “BEST Design & Construction Company” (the letterhead also identifies him as a “CLC"); anocther

individual, not a signatory to the letter, is identified as an architect on the lefterhead.

Stoller stated, “| believe that taking into consideration items 1 thraugh 3 above, could indicate that only 38% of the existing

gravity load wall is being retained. Including items 4 & 5 into cansideration, could likely indicate that 33% or less of the

existing wall structure will be retained.”

10 These were stated by petitioners' representative Bret Gladstone at the November 2004 rehearing.

We find sufficient substantial evidence without needing to determine whether or not the Board was entitled 1o rely an

statements from the public or the Commission regarding the project's impact on affordable housing, a matter referred to

by the superior court and debated between the pariies in their appellate papers.

12 The Commission's findings recognized that Rent Board issues were beyond its purview, stating, “Any conditions of
approval attached to the building permit relating to rental rates, relocation, tenant's right of return, and other arrangementis
made between the landlord and tenant would not be enforceable by the Planning Commission.”
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October 2, 2021

President Joel Koppel

Vice President Kathrin Moore
Commissioner Sue Diamond
Commissioner Frank Fung
Commissioner Theresa Imperial
Commissioner Rachael Tanner

Re: Planning Code Section 317 (b) (2) (D)

Dear President Koppel, Vice President Moore and Fellow Commissioners:

Please have a hearing on Planning Code Section 317 (b) (2) (D). This is the part of the Code
that allows the Planning Commission to adjust the Demolition Calculations for up to 20% of the
values for Tantamount to Demolition.

If you had a chance to watch the March 26, 2009 SFGOVTV hearing (ltem No. 9) on the
unanimous approval of the first Code Implementation Document, you heard Mr. Nikitas say
he would return to make recommendations on the “thresholds for alteration projects that are
Tantamount to Demolition”.

We know that never happened.
There has never been a hearing on adjusting the values for the Demolition Calculations.
As Mr. Nikitas said, the Commission is “empowered” to do this per Section 317 (b) (2) (D).

A hearing like this should cover:

Why have the thresholds or the values* for the Demo Calcs never been adjusted?

Should they be adjusted?

What would happen if they were adjusted?

What level should they be adjusted to if they were adjusted?

What are the changes in the “Notes and Clarifications” re: Tantamount to Demolition in the
Code Implementation Document from the 2009/2010/2014 versions to the 2020 version?
Why was Noe Valley declared the “epicenter for de-facto demolition” and what about other
neighborhoods including other neighborhoods in District 87

7. Does the Planning Commission have a responsibility to do such adjustments given its

o1 b 03 DD -t

o

legislative authority?
Sincerely,
gfﬁ% I /0 o
¥ bV
eorgia Schuttish

**D(C Sect. 317 uses the term “values” for the Demolition Calculations, while the
Code Implementation Document uses “thresholds”. They are one and the same,
just as “Tantamount to Demolition” is the same thing as “de-facto demolition”.

cc: Rich Hillis; Corey Teague; Scott Sanchez; Elizabeth Watty; Audrey Merlone;
Tina Tam; Sylvia Jimenez; Kate Stacy; Kristen Jensen; Austin Yang; Aaron Starr;
Jonas lonin; Laura Lynch; David Wir_lslow; AnMarie Rodgers; Jacob Bintliff; Dan Sider
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3. 2020-006344CUA (R. BALBA: (628) 652-7331)
37 VICENTE STREET - southwest corner of West Portal Avenue; Lot 032 in Assessor's Block
2989B (District 7) — Request for Conditional Use Authorization pursuant to Planning Code
Sections 303 and 729 to permit the installation of a new AT&T Mobility Macro Wireless
Telecommunication Services Facility at the rooftop of the existing two-story commercial
building, consisting of nine (9) new antennas and ancillary equipment as part of the AT&T
Mobility Telecommunications Network. Antennas will be screened within one (1) FRP-
enclosure and three (3) faux vents. The project is located within the West Portal NCD
(Neighborhood Commercial District) Zoning District and 26-X Height and Bulk District. This
action constitutes the Approval Action for the project for the purposes of CEQA, pursuant to
San Francisco Administrative Code Section 31.04(h).

Preliminary Recommendation: Approve with Conditions

SPEAKERS: None

ACTION: Approved with Conditions

AYES: Tanner, Fung, Imperial, Moore, Koppel
ABSENT: Chan

RECUSED: Diamond

MOTION: 21006

G COMMISSION MATTERS

4. Consideration of Adoption:

e Draft Minutes for September 23, 2021

SPEAKERS: None

ACTION: Adopted as amended
AYES: Tanner, Diamond, Fung, Imperial, Moore, Koppel
ABSENT: Chan

5. Commission Comments/Questions I///

Commissioner Diamond:

Commissioners, this week, | believe we all received a letter from Georgia Schuttish, asking
us to hold a hearing on the demo calcs. At least for the two years that I've been on the
Commission, Ms. Schuttish has been incredibly persistent in raising this issue, and virtually
every hearing. And I'm wondering, Director Hillis, if it might be useful, now that section 317
— I'm going to stop for a second because | also hear the blue angels, I'm just going to let
them pass. 'm wondering if it might be useful, now that 317 has been in effect for a number
of years, to step back and look at what the underlying policy goals were and what the
experience has been. What we have accomplished, what's working, what's not working, and
have a hearing that's broader than just revising the demo calcs but looking at the whole
issue in general. | think it's a good idea, when we adopt a new policy to see how itis actually
worked out in practice and see whether or not any tinkering or broader amendments are
necessary in order to accomplish those goals. So, | was curious about your thoughts on that
type of thing.
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Rich Hillis, Planning Director: T
/\ Sure. And you know, recognized as well for the eight years that | sat on the Commission prior

to you, | think for most of them Miss Schuttish has brought up issues up around demolition
and the policy and our controls. So, | very much agree that it is something we can put
together an Informational Presentation. Some of these issues have obviously come up,
whether it's during Supervisor Mandelman's Large Residence ordinance or prior when we
were doing the residential expansion threshold, which was about five years, but we do have
fourteen or so years under our belt with this provision of 317. So, | think as well as looking
at Miss Schuttish's questions about the specifics around the demo calcs and how they are
working, your notion about looking broadly at the policy and whether they're actually doing
as intended, we can take on. | think it'll take us a bit to gather info and data to have a
meaningful discussion. So, if you give us a couple of months, maybe early next year, we can
accomplish that.

Commissioner Diamond:

That would be great. It does seem to me that it takes a large amount of the Department
time. City Planning and maybe the Building Department as well. And so, it would be useful
to just step back and see whether or not, as currently drafted, it's working for whatever the
goal was at the time that was adopted. Thank you.

Rich Hillis, Planning Director:
And obviously taking a lot of your time too. There's a lot of these CUs on your calendar. So,
happy to do that.

Commissioner Diamond:
Thank you.

V Commissioner Imperial:
| would also add in terms of the demolition discussion that were hope to have, for me, |
would like to see the discrepancies between the DBI and Planning. | think there are a lot of
issues that even | still need more clarification, and | think it will be benefit for us, for
— Commissioners, to understand those things.

Rich Hillis, Planning Director:
Sure. We can do that, as well.

6. 2021-009977CRV — Remote Hearings — Consideration of action to allow teleconferenced
meetings and adopting findings under California government code section 54953(e) to
allow remote meetings during the COVID-19 emergency; continue remote meetings for the
next 30 days; direct the Commission Secretary to schedule a similar resolution [motion] at a
commission meeting within 30 days.

SPEAKERS: Jonas P. lonin — Staff Report
Sue Hestor — Public meeting requested
Georgia Schuttish - Increase time for public to speak

ACTION: Adopted
AYES: Tanner, Diamond, Fung, Imperial, Moore, Koppel
ABSENT: Chan

RESOLUTION: 21007
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ACTION: Withdrawn

2021-004810CRV — COMMISSION RULES AND REGULATIONS - The San Francisco Planning
Commission will consider adopting amendments to their Rules & Regulations, in
accordance with San Francisco Charter, Article IV, Section 4.104.

SPEAKERS: Sue Hestor — June 24 calendar

ACTION: Continued to June 24,2021
AYES: Tanner, Diamond, Fung, Imperial, Moore, Koppel
ABSENT: Chan ‘

B. COMMISSION MATTERS

5.

Consideration of Adoption:
e Draft Minutes for May 27, 2021

SPEAKERS: None

ACTION: Adopted
AYES: Tanner, Diamond, Fung, Imperial, Moore, Koppel
ABSENT: Chan

Commission Comments/Questions

None.

c DEPARTMENT MATTERS

8.

Director's Announcements

Rich Hillis, Planning Director:

Good afternoon, Commissioners. A couple of items for you. One, | just wanted to advise
you that we've had two meetings now with the Equity Council, which is advising us, the
staff, on implementation of the resolution you passed, as well as our priorities in Equity
Plan. I've had good conversations that the meetings so far have been more introductory
and getting to know each other in what we all do, as well as kind of setting priorities where
the council wants to address. What their priorities are to take on and those are Housing
and Budget in our work priorities, etc. So, we'll come talk to you more and give you
briefings as we move forward. Also, | wanted to let you know that July 1 is when we'll
expand services at the Permit Center at 49 South Van Ness. We'll be eliminating
appointments with DBI and going back to the open Permit Center that we had pre-Covid. Ie
also wanted to let you know that our Current Planning team is meeting with DBI and their
inspection staff to brief them on issues around and our rules around tantamount to

s and DBI on our various rules around demolition. And then, | just wanted to let you

E demolition. So | want to thank our Planning team for taking that on and kind of bridging

Meeting Minutes

know, we don't have any additional information. We've seen a lot on re-opening, but no
new guidance on when we are able to go back to City Hall for live meetings. We anticipate
that to be sometime in the fall, but that's subject to change and we'll keep you updated on
that. And that's all | have.
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spaces, up to 12 car-share spaces, 200 Class 1 and 27 Class 2 bicycle parking spaces, and 3
freight loading spaces within a below-grade garage. The Project is utilizing the Individually
Requested State Density Bonus Program to achieve a 42.5% density bonus thereby
maximizing residential density on the Site pursuant to California Government Code Sections
65915-95918, as revised under Assembly Bill No. 2345 (AB 2345).The Project Site is located
within a C-3-G (Downtown General Commercial) Zoning District, Downtown Plan Area, and
160-F Height and Bulk District.

Preliminary Recommendation: Approve with Conditions

(Continued from Regular hearing on June 10, 2021)

SPEAKERS: Same as item 13.

ACTION: Continued to July 22, 2021
AYES: Tanner, Diamond, Imperial, Moore, Koppel
ABSENT: Chan, Fung

B. COMMISSION MATTERS

. 6. Consideration of Adoption:
e Draft Minutes for June 10,2021 - Closed Session
e Draft Minutes for June 10,2021 — Regular <_/, —

SPEAKERS: Georgia Schuttish — Director Hills referred to working with DBl on

Tantamount to Demolition. What is “working with” exactly? Ms. Wong and

Ms. Berger wrote an extremely good presentation which Ms. Watty sent to

me. Should be on Department website. January 2020: Director Rahaim

replying to a direct question from President Koppel about the Demo Calcs

said “Ms. Watty was working on it". Presentation updates corrections to

(larifications in the 2020 CID on how to do the “math” for Demolition

Calculations. Also more expansive than 2015/2016 Training Manuals put

together for Staff after determination in late 2015 that based on sample,

40% to 50% of Alteration projects should have been reviewed as

Demolitions, stated in approved Minutes on January 7, 2016 by former

| Commissioner Richards. New document good resource. When Demo Calcs

| , are adjusted. becoming more stringent, in order to preserve housing,
i allowing for reasonable Alterations, which is: Reason for Section 317.

| ACTION: Adopted -
| AYES: Tanner, Diamond, Fung, Imperial, Moore, Koppel (
ABSENT: Chan
7 Commission Comments/Questions
|
|

None.
C. DEPARTMENT MATTERS

9. Director’'s Announcements
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Director Rahaim:
I think you're last meeting had been the 21%. So, you moved it up-
by one week, we did - - your point is well-taken Commissioner,
there were projects that were anticipating for the Commissioner
on the 215, we'll have to look at the calendar.

Commissioner Johnsomn:
Yes, It was originally on the 215 and you know babies do what
they want to do. They don't care about Planning Commission.

Susan Cleveland-Knowles, Deputy City Attorney:

If T could make one comment, Deputy City attorney Susan
Cleveland-Knowles, I would recommend that you just give
general guidance to the Commission Secretary today, to agendize
both a suspension of the rules and the vote on the election of the
officers for next week, because this item isn’t on your agenda this
week. So you’ll first, next week, vote to suspend the rules and
then you’ll take a vote on the election of officers. So, I don't think
there’s a need for a vote today.

Commissioner Wu:
So, that it's just advice to the Commission Secretary then.

Susan Cleveland-Knowles, Deputy City Attorney:
Yes, at this point.

Commissioner Wu:

So, if is okay with the President, I'd like to advise the
Commission Secretary to schedule both of those votes for next
week, to suspend the rule -- temporarily suspend the rule and to
schedule a vote.

Commissioner Richards:

I guess a couple of things, I saw here in the Examiner yesterday
about the Mayor asking for budget cuts. I see here in the article,
and T haven’t had the chance to talk to anyone about it, but he
talks not having to actually start to make cuts unless there could
be some type of a raise in revenue or some type of reorganization.
I know this organization is part of the Mayor's Housing Group
looking at process improvement and things. I think there might be
some — certainly you going to find some low hanging fruit, in
terms of efficiencies that are gained that we might be able to look
and negate some of these cuts, I am sure the Director would be
open to that. I bring that up and I am happy to participate in that
effort myself. Second thing, Ms. Schuttish, I know she is here
from Noe Valley, she comes nearly every week. We had a meeting
with the Zoning Administrator and the Building Inspector, Mr.
Casey? No, the building inspector that handles Noe Valley, I don’t
recall who that is, I apologize. Duffy! And we went over four
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examples that she brought here, which look to be demolitions, de-

facto demolitions, of the four that we found, there were two that -

needed I think, some more training for the planner, because the
calculations were exceeded, and the Zoning Administrator was
going to take that back and make sure that training was given.
One of them was bona fide and the other onc clearly exceeded the
envelope of the house, however, it look like from the pictures
they kept the right pieces of it, and its appeared that it was a
demolition even though after, when the photos were taken those
pieces were removed. It really, I think, it got everybody thinking
about how to define demolitions in the future as a percentage how
big the houses are expanded. It was a really good meeting and I
really thank the Zoning Administrator and Mr. Duffy and Ms.
Schuttish for taking time before Christmas to do that. One last
thing, I keep hearing the word venerable and I keep hearing the
word Oakland applied to it, not because everything in Oakland is
venerable, but we keep having venerable businesses leaving San
Francisco. Yesterday in the paper, Flax Art Store is leaving San
Francisco. My fear is and I'll bring the letter to the editor, here it
is, somebody called San Francisco is rapidly degenerating into a
homogenized, gilded cesspool of entitlement and privilege. My
fear is, that’s from the Chronicle, Mr. Stosh-Whiteless from San
Francisco. We keep hearing about the businesses going away and
start wondering what it’s going to be like in San Francisco in
about ten years? Is it going to be the San Francisco that we know
or it is going to be a gilded cesspool and it worries me, so now I
have to go to Oakland to go to Flax when I want to buy
something.

Commissioner Hillis:

I just wanted to point out in to Flax, because of my position as the
Director of Fort Mason, Flax did open a new store at Fort Mason.
It’s often ignored. I don’t know if it just doesn’t play into the
narrative that things are moving into Oakland, but they got a great
new 5,000 square foot store, which is pretty substantial, not as big
as their 20,000 square foot store on Market Street, but it still
remains in the City and it’s at Fort Mason and I invite everybody
to visit it there.

Commissioner Moore:

Thank you, Commissioner Hillis, for clarifying that. Driving by
Fort Mason, the sign is quite obvious that Flax is in Fort Mason.
Anybody who frequents Flax knows that, knew it for quite a few
months. So, kudos to you that you were able to get a 5,000 square
foot store; which is sufficiently large for them to do what they do.
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