
Bang live ente~tainiment o The Dorian
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Yelp

Nightlife is synonymous with cities, and San Francisco is ~Cnowr~

for the fabulous entertainment offered after the sun goes

down. People flock here bath to live and to visit because of the

art, music, dance aecessible here -from the traditional to the

experimental, and everything in between. Nightlife enhances

our economy by supporting local businesses and allowing

artists to earn compensation for their talents.

The Dorian wants to be able to contribute to the nightlife of San

Francisco. to play live music and host cabaret shows - in
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..

Oniy 2i more until our goal of 5Q

SIGN THIS
PET[TiON



addition to the music ~~ already plays as a bar. Tie Dorian's

locatian at Chestnut and Fillmore is close to multiple other

bars. Adding live music and shows to Qur c l~ur is especially

i mportant at a time when many bars and music ha(Is are

closing.

The permit The Dorian needs to host live shows is usually gi~ren

freely by the city. But a neighbor has contested the permit

using a procedure cabled Discretionary Review (DR). Because of

DR, the Dorian is in danger of not being able to play live

entertainment.

shauid be able to play live music and host shows.

If you suppart fun, Ic~cal business, and the artists that help

make our city unique ar~d famous throughout the world, please

speak up and sign this petitit~n ~o the Planning Commission

supporting The Dorian`s request to host live entertainment.

V~fithout strong pro-fun voices, the Planning Corr~mission may

deny the permit.

MICHAEL CHEN
Sa~~ Francisco, California

SPONSOitED 8Y

-̀ N C3 tt T

,~~~~~~ NORTHERN NEIGHBORS SF
San Francesca, CA

You may receive updates from
Nor[hern Neighbors SF, the
sponsor of this petition.

You may receive updates from
Michael Chen, the creator of this

petition.

Edit Subscription Preferences

__ __ __ __
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To; San Francisca Planning Comm~ssian

From: [Your Name]

Please deny the Discretionary Review and allow The

Dorian at 20Q1 Chestnut Street to host live

entertainment. Strong nightlife adds to the character

and community cif the neighborhood, as wel! as our

city at large. It supports artists and the local ecr~nomy.

The Chestnut and Fillmore corridors in the Marina have

a great nightlife scene, and The Dorian's entertainment

permit wilt add to the fin on this black, ~nrhich is

already a business corridor.
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First name Last name

Michael Chen

Caroline Bas

Elizabeth Miller

Keith Soranno

Eddie Siegel

Yann

Theodore

Molly

J une

Andrew

Lee

Kevi n

J ustin

Lisa

Altay

Taylor

Caroline

Brian

kim berly

Sarah

Stephen

Thomas

Charles

Matthew

Alexis

Sam

Sam

Dana

Benetreau

Kramer

Alarcon

Wong

Cohen

Moore

Chagnon

Mitchell

F ra re

Guvench

Choi

Bas

Bartman

ayres

Boudreau

Lambe

Anger

maas

Ticknor

Clark

Schooley

Schooley

Beuschel

Email Address Zip code

mychenl0@~ 1688 Pine St 94109

caroline.m.b, 237 Arguello 94118

dancewithliz 1790 Broaden 94109

ksoranno@yahoo.com 94109

edwardjsieg~ 1842 Divisad 94115

yannbd@hot 375 Euclid A~ 94118

theodore.kramer@gmail.c 94109

mollyalarcon@gmail.com 94115

junewongsf@aol.com 94123

drew.d.cohen@gmail.com 94123

leemoore75@gmail.com 94109

kevinchagnon@gmail.com 94109

jmitchell871@gmail.com 94116

lisafrare@gmail.com 94116

aguvench@gmail.com 94123

tc@taylorchoi.com 94123

caroline.m.b 237 Arguello 94118

brianbartman@yahoo.corr 94558

kimberlyayresinteriordesi~ 94109-1233

boudreau.sai 1520 Greener 94123

stephenlambe@gmail.cor 94118

tomanger@gmail.com 94133

charliemaasl@gmail.com 94109

matt@juncti 1299 Lombai 94109

alexisruthclark@gmail.cor 94123

samuel.schooley@gmail.c 94612

samuel.schooley@gmail.c 94612

dana.beusch~ 825 Post St ~ 94109

Comments Timestamp (EST)

2020-02-07 06:11:00 EST

2020-02-07 09:06:35 EST

2020-02-07 11:17:43 EST

2020-02-07 11:29:39 EST

2020-02-07 11:52:53 EST

2020-02-07 11:57:53 EST

2020-02-07 15:35:31 EST

2020-02-08 13:36:40 EST

2020-02-08 18:47:29 EST

2020-02-09 12:42:47 EST

2020-02-09 20:58:57 EST

2020-02-09 23:01:49 EST

2020-02-10 13:38:26 EST

2020-02-10 17:35:46 EST

2020-02-10 18:05:19 EST

2020-02-10 23:48:00 EST

2020-02-11 01:19:33 EST

2020-02-11 05:42:35 EST

2020-02-11 10:35:25 EST

2020-02-11 11:20:35 EST

2020-02-11 11:38:20 EST

2020-02-11 12:03:16 EST

2020-02-11 12:06:40 EST

2020-02-11 13:11:42 EST

2020-02-11 17:18:05 EST

2020-02-11 19:04:32 EST

2020-02-11 19:04:32 EST

2020-02-11 19:58:12 EST



E. Miller Artists and nightlife keep our city's culture, allure, and excitement strong throughout the ages

They support the local economy and jobs. Bring live entertainment to The Dorian!

B. Bartman Let there be Rock! And maybe karaoke...

T. Anger Support live music

D. Beuschel Bars are good for neighborhoods! And entertainment uses for bars are even better!

Entertainment uses benefit musicians and artists by creating paid opportunities, small businesses

by bringing in customers, and neighborhoods by enriching the cultural scene.

live across the street from a bar with an entertainment use and it's awesome.

The only reason noise canon rare occasions be an issue is because historic preservation won't

let me have double pane windows ?, which is not the responsibility of the bar.

Please support The Dorian and don't take DR!
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SF Planning Commission:

Re: Discretionary Review 2001 Chestnut Street 2019014251 DRP

With deep regret as an association we tried to let the parties of this issue settle the issue among
themselves. Then over the weekend we found out that the issues are far deeper than we thought.

We want both the neighbors to have quality of life and the business to have economic viability.

Over the weekend we had many more complaints about this application and the interactions with the
neighbors and the neighboring merchants concerning this establishment.

We do not want for Chestnut Street to have the same problems with that the neighbors are having with
the management of the Dorian as the neighbors are having with the sister restaurant of the Dorian. We
want everyone to get along and respect each other.

We are requesting a six week continuance of this application so that we may mediate the issues
concerning this application and come up with a viable solution.

If you choose not to allow us to try to settle this issue and approve this application for an entertainment
permit, it will be appealed.

If this application is approved we wish for the following conditions be applied to the permit. They are:

1. Live entertainment to stop at 10 P.M. Sunday through Wednesday
2. That the entertainment to stop at 12 Midnight on Thursday, Friday and Saturday.
3. That heavy curtains are placed on the Chestnut Street Side of the building during the event.
4. That last call for alcohol shall be at 1:30 A.M.
5. That there be individuals that patrol both sides of the building during and 30 minutes after the

event to alleviate the noise element issues.
6. That there be a bouncer at the door and that the bouncer is to keep all noise at a minimum during

the event and after the event.
7. That there be a liaison from the establishment with the neighbors and a member of our

organization. That there will be a back-up liaison when the lead liaison is not on duty.
8. That there Not be anyone except workers in the back ally at all times and that the ally be clean at

all times.
9. That there be not retribution from either side at all times.

Thank you for your time,

Patricia Vaughey -President.
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THE PALNNING DEPARTMENT'S HUB PLAN RACIAL/SOCIAL EQUITY ASSESSEMENT

What`s Missing —The Whole Truth!

Anticipated Benefits

• More housing near transit lines

• Significant number of new on-site affordable housing units and money for affordable

housing. for working class people_

• Significant number of new luxury housing units for very wealthy people

• Significant number of new market housing units for well-paid professionals

• Improved streets and alleys, improve safety for people to walk and bike

• New and improved open space amenities

• No loss of existing housing units

• Increased property values for all investment class owners

• Significantly increased property values for up-zoned development class owners

Potential Burdens

• Potential small loss of retail and industrial jobs

• Over time risk of small business displacement due to changing demographics, higher

commercial rents, including existing retail spaces, and new retail demands

• Displacement of homeless individuals due to new population intolerance for

encampments

Additional Community Concerns

• Ground floor uses may not be neighborhood serving due to high retail rents in new

development.

• Design of new buildings could be uninviting to a diverse population.

• Many market-rate projects may elect to fee-out affordable housing requirements rather

than provide actual affordable housing in the district.

• Social/cultural demographic disparities in new upscale residences and district as a whole

could lead to much less actual racial/cultural diversity in the inclusionary affordable

housing in particular and the district as a whole.

* There is no community-based mechanism proposed as part of the Plan to pro-actively

address any of these issues.

• New market rate housing could lead to gentrification pressures in adjacent

neighborhoods, especially the North Mission.
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Submitting for Minutes FY 20-21 Budget Commission Mtg: 2/13/ 020 Item# 9
#2019-023608CRV G. Schuttish

The FY 20-21 Budget Contract to study Housing Affordability -
Alternate Models for $50K.

Four Suggestions for Housing Affordabilit Strategies

1. Oversight of tenant occupied units seeking approval.

2. Citywide Resource Survey to highlight smaller, older multi-
unit buildings that can been flagged to the Small Sites
Program or could add an ADU to garage areas in single
family homes.

3. Demolitions that have CUA hearings make findings of
what is Necessary and Desirable with Affordable by Design,
increase in density by efficient use of interior space.
Developers report on occupancy and tenure (both sale and
rental) within 6 months of CFC. Applicable for ADUs.

4. Demo Calcs for major Alterations by adjusting the Calcs
to effectuate policy efficacy. Commission has the ability to
adjust Section 317 (b) (2) (B) and Section 317 (b) (2) (C) per
Section 317 (b) (2) (D).

In other words: Preservation of Existing Housing.

(150 words)
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Deborah Landis ~ w San Francisco

Deputy Director of Administration, February 13, 2020
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FY20-22 Budget Overview



Budget Calendar ~~~ry~~ ~
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e ~ ~-~ °-_ ~ ~~ ~` Date Activity

01 /15 
Draft budget and work program review with the Historic
Preservation Commission

01 /23 
Draft budget and work program review with the Planning
Commission

Request recommendation of approval of the budget and
02/05 work program with the Historic Preservation

Commission

Request approval of the budget and work program with
02/13 

the Planning Commission

02/21 Budget Submission to the Mayor ~ ,"~'~~" ;,

06/01 Mayor's Proposed Budget is published

020 
Budget considered at Board of Supervisors

~~



Mayor's Office Budget Instructions
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Budget Transparency Legislation

New requirements for Departments in the FY20-22 Budget Cycle

Must hold one public meeting regarding budget before February 14th

Allow public comment and collection of written feedback before, during,
and after the meeting

— Written feedback can be sent to Deborah.LandisCa~sfgov.orq

Controller wil l create and maintain a centralized website for relevant
budget documents



10 Year Volume &current Year Projection
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Revenue Budget ~~ ~~ ~~

Revenues (All Funds)

""""' Charges for Services

FY19-20 FY20-21 FY21-22

Adopted Proposed Proposed

Budget Budget Budget

$42, 890, 072 $45, 418, 270 $46, 834, 919

Grants &Special Revenues ~~ ,938,500 $2,756,000 $590,600

Development Impact Fees $3,191,392 $4,045,147 $3,885,302

_ - ..ter

~..- Expenditure Recovery $2,132,371 $2,172,620 $2,131,522

General Fund Support $5,513,149 $7,802,784 $8,598,402

Total Revenues $55,665,484 $62,194,821 $62,040,745



Expenditure Budget FY20-22

~~ /F g x .. ..,i

_~
Expenditures

~h

4 A Salaries &Fringe

FY19-20
Adopted
Budget

$38,655,168

FY20-21 FY21-22
Proposed Proposed
Budget Budget

$4C?,?41,964 $41,926,328

Qverhead $656,755

Non-Personnel Services $x,139,484

$656,755 $656, 55

$3, 734, 822 $5;145, 822

$803,774

$10,405

$8,043,654

$603, 774

$0

$5,4~9~,~82

Services of Other Departments X7,281,549

Total Expenditures $55,665,484
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Performance ~~~ ~

~~ =::: Sample Performance Measures
;;:::w

186: Number of days from an affordable housing project being accepted
to first Commission Hearing

76: Number of days from a Change of Use not requiring a hearing being
accepted to action date

~ ~ ~ 93,525: Property Information Map (PIM) visitors per month
■~~

29: Number of days for a public project being accepted to CEQA
`it ,~.~ determination

i~.~ r - ,..,..~. _ ,.~. _ __
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Cultural District

8 existing Cultural Districts

2-3 neighborhoods contemplating becoming Cultural Districts

1.5 FTE dedicated in budget

Planning can support:

— Community engagement

11
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Co~~ ~ ~- Q-~ot2f~

February 13, 2020

Dear Commissioner Imperiale,

rc .eve at CPC Hearing ~"' ,13

Welcome to the Planning Commission and best of luck to you. Attached is correspondence that I have

previously submitted to all the Commissioners, Director Rahaim and the City Attorney.

The June 10, 2019 letter (plus attachments) asks for an adjustment to the values of the Demolition

Calculation per Section 317 Tantamount to Demolition. The intent of the adjustment is to promote policy

efficacy in preserving Housing as stated in the Planning Code.

have lived in Noe Valley for nearly 34 years and in the past 5 to 6 years there have been too many

extreme alterations that have not received the scrutiny they should per the Planning Code. The impact is

the same as a complete demolition with loss of housing and increase in the cost of this housing. These

are speculative projects and they are contrary to the words and intent of the Planning Code and the

Housing Element. I think this speculation has helped to generate the radical increase in the price of

housing, as well as add to the overall pressure in the cost of housing Citywide.

The October 27, 2016 memo was in response to the RET. The RET discarded the definition of demolition

in the RH neighborhoods. Based on all the speculative projects that should have been reviewed as

Demolitions over the previous years I thought this was a mistake. I proposed a definition different than

the one with Demo Calcs and Tantamount to Demolition, one that was qualitative not quantitative. It was

apparent in all the speculative projects that vertical expansions were actually no different than "real"

demolitions in the outcome. They were fundamentally a new structure. And the outcome was lots of

housing that was not Relatively Affordable per Section 317. The issue with vertical expansions was

further confirmed in the DBI presentations at the two joint hearings of the Building Inspection

Commission and the Planning Commission in 2018/2019.

wanted to submit these to you to bring this issue to your attention.

Again congratulations on your appointment to the Planning Commission and best wishes.

Sincerely,

CJ

Georgia Schuttish
(schuttishtrCsbcglobal.net)



June 10, 2019

President Myrna Melgar
San Francisco Planning Commission
1650 Mission Street
San Francisco, California

Dear President Melgar:

This letter has two requests concerning Demo Calcs.

First, that the Planning Commission adjust the Demolition Calculations (aka "values") as
defined at Planning Code Section 317 (b) (2) (B) and Planning Code Section 317 ~ (2) (C).

And second, the Planning Commission ask the City Attorney if the Commission can further
adjust the Demolition Calculations to align with the three adjustments to the values that the
Zoning Administrator has made regarding Administrative Approval of Demolitions over the past
five years.

Adjusting Demo Calculations per Section 317

Please see Part 7, page 27 of "Zoning Controls on the Removal of Dwelling Units, A San
Francisco Planning Code Implementation Document, October 2010". The "values" of the
Demo Calcs are also defined here. Regarding the Demo Calcs it says,

"The following values are subject fo non-legislative updates and maybe adjusted
periodically by the Planning Commission to further the efficacy of Section 317, in
order to promote the objectives of the General Plan and Planning Code".

And what is that efficacy? As it says in Section 317 (b) (2) (D):

".. , to conserve existing sound housing and preserve affordable housing. "

know that you and the other Commissioners understand this issue. All I would add is that
there have been many extreme alterations over the past four to five years. Maybe even longer.
These alterations have used the current Demo Calcs to their Project Sponsor's advantage and
are masking the fact that they really are Demolitions. Whether it is called "Tantamount" or
"DeFacto", the outcome is the same — no efficacy for promoting the objectives.

Previously I submitted to the Commission for the record a list of over 70 projects, mostly in
Noe Valley that are with a few exceptions, speculative projects that have had exponential
increases from the pre-work sale of the property to the post-work sale of the property, with an
average increase of $3 million+. Additionally, back in December of 2015, Commissioner
Richards and Staff looked over a sample of five projects in Noe Valley. At that time, according
to Staff's analysis, 40% of the projects from the sample should have been reviewed as actual
Demolitions, not as Alterations.

The Commission has the right and may seize the reins and make an adjustment per Section
317 (b) (2) (D) regardless of any legislation that may or may not be coming over from the Board.
The Commission has never adjusted the values of the Demolition Calculations since Section
317 was enacted....although Idon't know why there is any reason that you could not adjust
them on the Consent Calendar?



While I did not agree with the RET because it did not have a definition of Demolition, I am sorry
that it was withdrawn. At least there would have been a debate over the past year and a half,
instead of nothing.

Further Adjustment to Demolition Calculations

am also asking that the Commission request the City Attorney to issue an opinion as to
whether or not the Commission can adjust the Demo Calcs beyond the amount defined by the
values in Section 317 (b} (2) (B) and Section 317 (b) (2) (C).

The Zoning Administrator has adjusted the values for the RH-1 at least three times since
Section 317 was added to the Planning Code. (There have likely been more times than three*
but the three that are published, I submitted previously for the Record during General Public
Comment). Any proposed Demolition in the RH-1 could receive Administrative Approval from
the ZA with an official appraisal, if that appraisal is greater than the dollar amount of the value
at that time. In March 2014 the value was $1.506 million; by November 2015 the value was
$1.63 million and the value was most recently increased to $1.9 miNion in December 2017.
According to recent correspondence with Mr. Teague the value will be increased again shortly.

Why should the Planning Commission further adjust the values for the Demo Calcs to "catch
up" to the adjustments the Zoning Administrator has made to the RH-1 values since 2014 and
"...to further the efficacy of Section 317.., "?

One reason is that the original idea for what is nicknamed "the Pacific Heights Exemption" was
that some RH-1 neighborhoods were more naturally unaffordable and that a Demolition in
these neighborhoods would not have an effect on the intent of Section 317 because some of
these zoned neighborhoods were already expensive and affordable housing would not be lost
by approving a Demolition. By making further adjustment to the Demo Calcs the Commission
could better protect the more naturally affordable neighborhoods and homes from Demolitions
masked as Alterations regardless of the underlying zoning just as the Zoning Administrator
does in the RH-1 neighborhoods that may still be naturally affordable.

Another reason is that prior to March 2014, I cannot find any officially published listing of the
value for the RH-1 *. However, I have attached a letter concerning the request for a Section 317
exemption for the Demolition of 125 Crown Terrace dated April 2009. According to the letter
at that time "properties containing single-family dwellings must be valued at $1.54 million or
more to be exempt from this ordinance". Putting aside the later permit history at 125 Crown
Terrace, the attached letter concerning its appraised value suggests that the values in San
Francisco were flat (or even fell) for quite a long period of time (in parallel with the economic
crisis and recovery for those years 2008 to 2014). However the recent rapid rate of increase of
the RH-1 value as adjusted by the ZA three times since 2014 illustrates the affordability
crisis....and the highly speculative nature of the market. This should be offset by further
adjusting the values of Demo Calcs by the Planning Commission as Section 317 intended.

Another reason for further adjustment to the Demo Calcs by the Commission is that Part 7 of
the Periodic Adjustment to the Criteria includes both criteria for the Commission's adjustments
and the criteria for the Zoning Administrator's adjustments to the values on the same Part 7,
page 27 of the Code Implementation Document (CID). I discussed this history of both of these
values on May 6, 2019 hearing during General Public Comment and submitted my testimony
which is in the approved Minutes.

Another reason is that in the original legislation as passed by both the Planning Commission
and the Board of Supervisors, Section 317 (d) (3) (A) regarding the adjustment of the values for

'r,~



the RH-1 was to have the adjustment made by the Planning Commission and not the Zoning
Administrator. This language in the Code has not changed and still says that the Planning
Commission makes the adjustment. The Code Implementation Document gives the ZA this job
of making the actual adjustment in the document. (fhe CID is dated October 2010 which says
the ZA makes the adjustments, while the letter on Crown Terrace from the ZA is dated a year
and a half earlier on April 29, 2009. However Section 317 (d) (3) (A) does grant the authority to
the Planning Commission, just as it does in Section 317 (b) (2) (D). Section 317 was finalized
and signed by Mayor Newsom on April 17, 2008. The powers in Section 317 to adjust all
values seem to be linked to the Planning Commission. The rationale to adjust is linked.

Another reason is that since the new ADU legislation there are technically no more RH-1 zoned
neighborhoods. This came up in the Commissioner's discussion at the June 6th at General
Public Comment. The Commission needs to recalibrate the values overall and catch up by
enacting further adjustments.

The most important reason for further adjustments is the original intent of Section 317. For the
past five years housing in San Francisco has been besieged by the boom economy or as some
like to call it, "the money bomb". Mitigating this impact and catching up with the original
intent of Section 317 to "....conserve exciting housing and preserve affordable housing" is
more than necessary.

In addition to the 125 Crown Terrace letter, I am attaching my work sheet of what the Demo
Calcs could be, whether adjusted once or three times. These numbers are based on the
maximum adjustments to Section 317 (b) (2) (B) and Section 317 (b) (2~ (C) as allowed by
Section 317 (b) 2 D . The third attachment that the Commission may find helpful, as well as
historically import is from an unpublished case from the Court of Appeal, First District, Division
2, California. It is entitled, "Ara TEHLIRIAN et al, Plantiffs and Appellants, v. City and County of
San Francisco, Defendant and Respondent; Jose Morales, Real Party in Interest and
Respondent. It concerns the issues at the heart of this request for a further adjustment to the
Demolition Calculations by the Planning Commission.

Closing

It took the better part of the first decade of the 21st century to get an Ordinance passed that
created Section 317. Section 317 has its faults, but the intent is very sound. There was no
major opposition to it as best I can tell from the record when it was before decision makers
more than a decade ago. Adjusting the values of the Demo Calcs in 2019 would be a good
thing. Please consider adjusting them at least once and please consider asking the City
Attorney if you may use your powers as a Planning Commission to go even further.

Sincerely,

Georgia Schuttish
460 Duncan Street

cc: Commission Vice President Koppel; Commissioner Moore; Commissioner Fung;
Commissioner Johnson; Commissioner Richards; Commissioner Hillis
Deputy City Attorney Kristen A. Jensen; Deputy City Attorney Kate Stacy

att: Letter re: Crown Terrace from L. Badiner to A. Brown; 4/29/2009
Work Sheet on Demo Calcs (G. Schuttish)
Tehlirian v. City and County of San Francisco (WestlawNext) O 2016 Thomson Reuters
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General Public Comment 9/12/2019 tc~ Commission from G. Schuttish

$2.2 MILLION
July 2019

$1a9 MILLION
December 2017

$1.54 MILLION
April 2009

$1.3 MILLION
August 2013

$1.506 MILLION
March 2014

$1.63 MILLION
November 2015

No Adjustment to Demo Calculations for RH-2 and RH-3 since Code Implementation Document. October 2010

2009 value stated in 4/29/2009 ZA Letter to Amy Brown re: Crown Terrace; 2013 value based on RJ&R memo by D.
Silverman found on Internet; Afl other values published by Planning Department in "Removal of Dwelling Units Periodic
Adjustment to Numerical Criteria"



Tahlirian v. City and County of San Francisco, YVot Reported in Cal.Rptr.3d (20471

,~'

anti
KeyCite Red Flag -Severe Negarive Treatment

Uopu blished/uooeitable

2007 ~ 779353
Not Officially Published

(Cal. Rules of Court, Rules 8.1105 and 8.~~~0, 8.u~,,)
Only the Westla~~ citation is currently available.

California Rules of Court, rule 8.~tt5, restricts
citation of unpublished opinions in California courts.

Court of Appeal, First District, Division 2, California.

Ara TEHL,IRIAN et al, Plaintiffs acid Appellants,

~-.

CITY AND COUNTY OF SAN

FRANCISCO, Defendant and Respondent;

Jose Morales, Real Part}' in

Interest and Respondent.

No. Ai1224b. ~ ( San Fra~~cisco

City and County Super. Ct.

No. X05035). ~ March i6, 200 .

Attorneys and Law Fi►•ins

lama 1,3rauclau I~raiis, :andre:s~~ \Ia5~er7,acks, Zacks Utrecht
& Leadbetter P.C., Sun Francisco, CA, for Plaintiffs and
Appellants.

Susan S. Cleveland, Saraii Lllen C3~vo~~~itz, Office of the
City Attorney, San Francisco, CA, for Defendant and
Respondent

Raquel Fox, Tenderloin Housing Clinic, Inc., San Francisco,
CA, for Real Party in Interest and Respondent.

Opinion

I_ a\IBDF,\. J.

*1 Appellants Ara Tehlirian, Berg Tehliriau, and ABT
LLC (petitioners) 1 seek reversal of the superiorcourt's denial
of their petition for writ of administrative mandatE, as well
as an order directing issuance of a writ to the Sa;~ Francisco
Board of Appeals instructing them to reconsider petitioners'
permit application and make legally relevant findings. We
affirm the superior court's denial of their petition.

BACKGROUND

Petilioners own an old residential duplex located a 572-572A
San lose Avenue in San Francisco, purchased by Ara and
Berg Tehli~•ian in 1994. The duplex consists of two units,
one on the ground floor and one on the second floor,
each containing two bedrooms and one bath, and measuring
approximately 750 square feet Real party in interest Jose
Morales, 76 years old as of June ?005 and aself-described
"(ow-income senior," has resided in one of the two residential
units in the building since 1965; the other unit has been vacant
during this dispute.

In November 200?, petitioners, through their architect,
Best Design and Construction, submitted a building pem~it
application to the Department of Building Inspection for the
City and County of San Francisco (City). ~ The proposed
project would remoee the existing brick foundation, convert
the ground IIoor residential unit into a two-car garage and
storage facility, renovate the second floorresidenUal unit, and
add a third floor, to be used as a second residential unit. The
project would add 335 square feet to the ground floor, 368
square feet to the second floor, and a 1,038 square foot third
floor, extending the building in the front and back.

Morales requested the Planning Commission (Commission)
conduct a discretionary review of petitioners' application.
The subsequent Planning Department staff report ro the
Commission summarized petitioners' proposed project as
follows:

"The proposed project aims to convert the first floor into a
garage (currently it is used as a dwelling unit), in order to
provide parking for the rivo dwelling units located above. The
second floor the existing dwelling unit, the entryway, [sic
and provides a horizontal rear addition of 135 square feet. It
proposes a horizontal front addition of 625 square feet and a
new bay window. This second floor unit has two bedrooms
and two bathrooms. The proposal also includes a vertical
addition, a new third floor to house the second dwelling unit
Tlie unit has two bedrooms and two bathrooms and is larger
than the existing dwelling unit by approximately 300 square
feet The existing units measure approximately 750 square
feet. The re-modeled units measure approximately 1,00."

According to the Planning Department staff summary,
Viorales was "concerned that his displacement will affect his
health, he will incur relocation costs, and that the proposal
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will result in increased rental costs. The tenani is also

concerned that the project would reduce the cit3's affordable

housing stock."

*2 After further analysis, the Planning Department staff

reported. "There are concerns that this project is a demolition.

The Deparoment of Building Inspection has made the

determination that this project is an alteration, not a

demolition. Therefore, the Planning Department has received

die application as an alteration." The staff recommended that

the Commission not take discrerionary reviec~ and approve

the project as proposed. The Commission subsequently

conducted a discretionary review of the project and denied the

building permit application in October 2003 by a four-taone

vote, based on the following findings:

"The proposed project is not a major alteration but a de

facto demolition; (91 The project would result in the de facto

loss of affordable housing by improving and expanding the

existing units that are currently accessible to lower-income

tenants because of their size and relative lack of amenities;

[1J] The proposal might result in the displacement oi~ an

elderly man with limited income; and [Q] Any conditions

of approval attached to the building permit relating to

rental rates, relocation, tenant's right of return, and other

arrangements made between the landlord and tenant would

not be enforceable by the [Commission]."

Pelitioners appealed to the Board of Appeals (Board) on the

ground that [he Commission erred in its determinatson that the

alterations were a de facto demolition. In February 2004, the

Board heard statements from, among others, Ara Tehlirian,

Morales, and the public. Ara Tehliriaiz stated that he and

his family wanted to move to San Franeisco and live on the

premises in order to be closer to Gamily, and needed to make

the alterations called for by the project in order to do so. The

Board voted three to two to overrule the denial and grant the

permit with conditions as presented by petitioners, which vote

was insufficient to overturn the denial. After a rehearing in

November 2004, the Board voted three to two to uphold the

denial. The Board did not make specific findings regarding

eiUier ruling.

Petitioners filed a pelition for a writ of administrative mandate

in superior court pursuant to Cole of Cis it P1:~ceelt~re sectic»1

1 09-x. ~. The couR denied the writ in September 2005, finding

that the Board had substantial evidence before it that the

project would impact the City's health, safety, and welfare by

reducing its stock of affordable housing.

This timely appeal followed. We have g►anted each party's
request for judicial notice of certain documents. These
include excerpts from the Housing Element of the City's
General Plan and documents related to petitioners' notice of
withdrawal of the rental unit occupied by Morales pursuant.

to the Ellis Act, which we discuss further, post.'

DISCUSSION

On appeal, petitioners argue that (1) the board "failed to
proceed in a manner required by law because it failed to
make findings in affirming the Commission's decision to
deny the permit'; and (2) "there is no substantial evidence
to support the findings that the proposed remodel is either a
demolition or would negatively affect the City's affordable
rental housing stock." Neither argument has merit.

I. T)ze "Fi ndings" Issue

*3 Petitioners argue that the Board failed to make findings
in this case, constituting an abuse of discretion under Cock'
of Cis it I'rac~dure section 1U4-~. ~, citing To~tcitgct ~s_rtt. ftrr n
Sce~iic Cnmm«iril~~ r. County o}Zc~~~.~a; e12s (13 i~) I 1 Cal.3d
X06, 51 ~ (Topanga) and Hadle~~ ~~. City o f C~t~tarin (197-1) =~3
cz,~._~~~.~~i iii, l~~-1~~~~xaat~~ )~)

C~ode~ e~i Cii'il Procedure section It)94. ~, subdii~iviou ti~l states
in relevant part that "[a]buse of discretion is established if
the respondent has not proceeded in the manner required
by law, the order or decision is not supported by die
findings, or the findings are not supported by the evidence."
This section "clearly imports a duty on the part of the
administrative agency to make findings as a basis for judicial
review." (Hactlel=, sttE~r-ca. ~t3 CaL_1pp_3d at p. 137, citing
To~~an;a, sirprra. 1 1 C'al.~d aC gip. ~ 1 ~-~ 17. j However, this
duty has not been extended to appellate bodies reviewing
administrati~~e agency decisions. (R~~ss r. City n f Rolliir,~ Hills
1.~~tcrtes (1>bt) 113 Cal.:apj,. d 37(t, 376 (Ross) [stating.
"[b]y affirming the Commission's decision, the Council in
effect adopted its findings"]; Carirael ~nlle4: Y'ie~ti~. Ltci. ~~.
I3o~trrl gf~,Su~ci~risvrs (19 rU? ~~ Cal..App.3d 817. S'3 (farmed
Valley View) [the action of the board of supers iso►s in effect
adopted the findings of the Commission].)

Here, the Commission made specific findings, which we
quote in tine discussion portion above. These t~ndings "are
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a

sufficient to apprise the parties and the court of the basis"

For the City's action here. (Ro.~s, .si~prn. 19~ Cal..lpp. ~d at

p. ~7'.) The Board, by upholding the Commission's ruling,

in effect adopted these findings. ((~l. at pp. 3t~-377; ~iarmel
Valler Vie+r•. supra, i8 C'al.:\pp.3d at p. b23. i Petitioners'

argument is without merit.

II. The Substantial Evidence Issue

A. Substantial Evidence Standard of Review

Tlie parties agree that because the right at stake is not a

fundamental right, we apply a substantial evidence standard

of review (.~'~run~.ck~~ r. San Uie,~o Couriry I:inploi•ees

Rc trrc:nzeirt assn. (197-~1 11 Cal.3d, ̂ t3, -4-1--t~), doing so to

review the Board's decision, not the trial court's. (A~~biu-~t

t Vnods ! Nomeou>~ters Ass•ii. r. Fair t inptnvmerN 4 Hortsrrt;

c:'oin. (30(~=t) 1''1 Cal..app.~ith 1178, 1 83 (Aubunt ).) In

reviewing the validity of the Board's decision, Code of c~i~~il

Prnccdure sccti~m 109-4.~ sequises we inquire into whether

the Board " ̀acted in excess of its jurisdiction and whether

there was any prejudicial abuse of discretion.' " (Auburn, at p.

1583.) Abuse oFdiscretion is established if the Board" ̀failed

to proceed in the manner required by law or its finding ... is

not supported by substantial evidence in light of the whole

record.' " (Ibid.)

We exercise the same function as the trial court and must

decide iF the Board's findings were based on substantial

evidence. (Ai~~itrrir, si~pr~i, 121 Cal..App.~.th at 1 ~R3.) We do

not reweigh the evidence, and must view the evidence in

the light most favorable to the Board's Cndings and indulge

in all reasonable inferences in support thereof. (Ivid.) " ̀

"We may not isolate only the evidence which supports the

administrative finding and disregard other relevant evidence

in the record. [Citations.] On the other hand, neither we nor

tl~e trial court may disregard or overturn the [Board's] finding

 ̀"for the reason that it is considered that a contrary Finding

would have been equally or more reasonable" ' " ̀ " (Ibid.)

We must uphold the Board's decision " ̀unless the review

of the entire record shows it is so lacking in evidentiary

support as to render the decision unreasonable.' " (Ibid.) "

`Substantial evidence is defined as: " ̀relevant evidence that

a reasonable mind might accept as adequate to support a

conclusion, ...' " [Citation] or evidence oC " ̀ "ponderable

legal significance _.. reasonable in nature, credible, and of

solid value." ̀  " ̀ " (Auh~crn, s~epra, 131 Cal.:1pp.~lth at 1X83. )

*4 Moreover, if the Board committed errors of law, we

are not bound by its lega] conclusions. (Ar~br{rn, .rripra. 131

B. The Scope of A dministrative Review

San i'ranciseo administrative authorities exercise discretion

in the review of permit applications pursuant to San

I'raneiseo Business and Tax Regulations Code, article I,

section 26, subdivision (b), which provides: "[1]n the granting

or denying of any permit ... the granting ... power may take

into consideration the effect of the proposed business or

calling upon surrounding property and upon its residents, and

inhabitants thereof; and in granting or denying said permit ...

may exercise its sound discretion as to whether said pem►it
should be granted ... denied or revoked."

Article I, section 2b of the San rrancisco Business and
Tax Regulations is "comprehensive language affecting the
issuance of all permits sought under the authority of the
relevant San Fra~►cisco Charter and ordinance provisions
[that] in plain terms vests the granting power with a 'sound
discretion' generally." (I,lndel( Cn. r. Board of Permit
Af~peals I 1 ~.~-43) _'3 ~'al.''d :~03, 311; see also Guin~iane r. San
Francisco City Plnrif~ing Coin. (1959} ?09 Cal.App.3d 733,
7,5, fn. -1 (Gttinnane ); A-tnrtir~ i~. Ciiy cutct Cou~ity v/San
Francisco i?(?O~) I ~ CaL App.-klh 39? BOG-~0? (Martin ).)

Furthermore, "[s]ection 26 ... vest[s] administrative
authorities with very broad discretion to decide whether
and on what conditions an applicant mall be granted a
permit And if the application is for a building permit,
the fact that the applicant's project complies with zoning
ordinance and building codes does not restrict the scope
of that discretion" (.1lartirt, supra. t3~ C1I . :~~P.~UI 8l ~.

-~00; accord, Gcrinnane, .rttpra, 3Q9 Cal.:\pp.3d at p. 736
["compliance with the zoning laws and building codes did
not entitle [the applicant] to a building permit as a matter of
course"].) Thus, the Commission has the discretion to reject
a permit simply because a proposed residential development
is "unsuitable for the indicated location." (Griiunaiie, .ci~pra.
~n9 <'~~1.,\pp.3d at p_ 73G.) As Division Four of this District
recently stated:

"[I]t is well established that section 26 administrative
discretion is not cabined by specific criteria that may
be set forth in city codes or ordinances. Instead, that
discretion is informed by public interest, encompassing
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anything impacting the public health, safety or general

welfare." (.lJrrr•rin. sraps•rr, l i C"a1.:1{~p.~tll at n. Rol?.)

Under the City's Charter, the Board of Appeals has broad

discretionary review powers. Section 4.106 of the Charter

of the City and County of San Francisco (Charter section
4.106) authorizes the Board of Appeals to hear and determine

appeals arising from the grant or denial of a permit, and to

take the public interest into account in doing so. It states in

relevant part:

"Tl~e Board shall hear and determine appeals with respect to

any person who has been denied a permit ... or who believes

drat his or her interest or the public interest will be adversely

affected by the grant [or] denial ... of a ... permit." (Charter,

§ x.106, subd. (b)_)

*5 Charter section x.106, subdivision (d) states:

"After Bearing and necessary investigalion, the Board may

concur in the action of the department involved, or by the

affirmative vote of four members (or if a vacancy exists, by a
vote of three members) overrule the action of the Department

"Where the Board exercises its authority to modify or

overrule the action of the department, the board shall state in
summary its reasons in writing."

Thus, "both the planning commission (under § 26) and the

board of pe►mit appeals (under § 3.651 of the city charter)
are authorized to exercise independent discretionary review
of a building permit application, the final authority being
reposed in the board. Further ... such review is not confined
to a determination whether the applicant has complied with
the city's zoning ordinances and building codes." (Grri~ntn~rc,
~ tr~~~rra. 2i)9 t_'aL -iE~p. ~d at ~~. 7~0, fn. added.) "The board
generally enjoys ` "complete power to hear and determine
die entire controversy, jis] free to draw its own conclusions
from the conflicting evidence before it and, in the exercise of
its independent judgment in the matter, affirm or overrule...."
 ̀[Citations.] However, that power must be exercised within
the bounds of all applicable eity charter, ordinance and code
sections, and any action on its part that exceeds these bounds
is void." (City crzr4i ~'ount}~ c?1~ San Fraf:cisco r. I3oa.r•d ~f
'e~r+nit.4pE~nuls (19~~)) 307 Cal.~pp.3d lt)99, 11th=3-1I0~.)

C. The Board's Ruling

Petitioners contend no substantial evidence supported the
Board's finding that their project was a demolition or would
result in the loss of "affordable" housing, either to Morales or
the City at large. This is incorrect.

L °GDe Facto De►notition "
The Commission's findings referred to the project as resulting
in a "de facto demolition." It is not completely clear whether
the Commission's use of this phrase was intended to find that
the project constituted a "demolition" as that term is defined

under municipal law, rather than an "alteralion."' However,
the record indicates that the Board reviewed the appeal with
this in mind, as the Board's Vice President Sugaya stated at the
November2004rehearing, "I still believe that this is an illegal
demolition and that's what we're voting on." (Italics added.)
Accordingly, we review the record to determine whether
substantial evidence was presented to support the finding
that the project was a "demolition" as that term is defined
under municipal law. We conclude that such evidence was
presented.

The City's Building Code defines "demolition" for the
purpose of determining whether an unlawful residential
demolition has occurred. It is defined as "the total tearing
down or destruction of a building containing one or
more residential units, or any alteration which destroys
or removes ... principal portions of an existing structure
containing one or more residential units." (S.F. Building

Code, § 103.3.?. " )

*6 The term "principal portion" is defined as "that
construction which determines the shape and size of die
building envelope (such as the exterior walls, roof and
interior bearing elements), or that constniction ~t~hich alters
hvo-thirds or more of the interior elements (such as walls,
partitions, floors or ceilings)." (S.F. Building Code, §
1Q332.)

Thus, under the City Building Code, a "demolition" includes
an alteration which destroys or removes principal portions of
an existing structure containing one or more residential units,
which "principal portions" include "a construction which
determines the shape and size of the building envelope,"
including, but not limited to, exterior walls, roof, and interior
bearing elements. Petitioners' proposed project meets this
definition of "demolition ." Petitioners' plans, rather than
being "fairly modesP' as petitioners claim, indicated that the
project would, among other things, replace the existing brick
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foundation, convert the first floor 750 square foot residential

unit into an expanded two-car garage, renovate and expand

the second floor rental unit occupied by Morales from 750 to

1,00 square feet, and add an entirely new third floor on top

of the building, where a 1,0_50 square foot modern residential

unit would be constricted. It can be reasonably concluded

from these plans that both the shape and size of die building

envelope would be significantly altered, and that "principal

portions" of the building would be removed or destroyed

(such as the second floor roof, a significant portion of the

building "envelope" for the horizontal expansion of the fast

and second [loors, the first floor residential unit, some portion

of the first floor exterior for cars to enter the new garage, and

the existing foundation).

Furthermore, there was substantial evidence thattwo-thirds or

more of the interior gravity bearing walls would be removed

by the project. A letter by Stuart Stoller, a senior associate

at SGPA, an a~hitecture and planning firm, was submitted

to the Board, 7 in which Stoller disagreed with the estimate

by Tehtirian's own architect, Charles Ng, that "less than

57%n of the existing bearing walls" would be removed in the

proposed construction. Stoller opined, based on his review

of petirioners' "existing wall diagram," that the diagram did

not take into consideration certain specified aspects of the

premises or address certain "potential" requirements which,

if considered, "could likely indicate that 33% or less of the

existing wall structure will be retained." Stoller's letter called

into question whether or not two-thirds of the interior gravity

load bearing walls would be removed in the course of the

project.

A letter by licensed contractor Alan Klonsky was also

submitted to the Board. Klonsky reviewed Mr. Morales's

rental unit and certain unspecified project plans. He stated:

"Although the project drawings are labeled as vertical and

horizontal additions, in reality, the scope of work constitutes a

demolition and the construction of a new building. At ground

level, now occupied by the second unit, a garage is proposed

along with the foundation and structural upgrades required

by the construction of a 3-story building. Over the garage 2

floors of new construction will be built with an increase in

the footprint of the building to current allowable lot coverage.

The 2 ne~v units will be significantly larger than the Busting

apartments. [Z(j ... (1I] This project will require die existing

building to disappear as a new building takes its place. Any

remnant of the original construction will be symbolic at best

It appears tome that proposed scope of [sir ]far exceeds the

definition of a remodel."

*7 Based on this substantial evidence, the Board could

reasonably conclude that the project, rather than calling for

"alterations" as claimed by petitioners, was in fact ("de

facto") a "demolition" as that term is defined by the Citv's

Building Code. The plans called for significant changes to the

shape and size of Uie building by the destruction or removal

ofsignificant principle portions of it. Iilonsky's views, while

not discussing the City's definition of demolition, confirnied

these dramatic changes. The Board also could reasonably rely

on Stoller's letter to conclude that the project more likely

than not would destroy two-thirds or more of the linear feet

of gravity load bearing walls, which would also constihite a

"demolition" as defined in the City's Building Code.

Petitioners argue that we should disregard Stoller's letter as

"soundly defective," amounting to "merely speculation and

unsubstantiated opinion," because Stoller's qualifications are

unclear, he examined only an "existing wall diagram" ti~~ithout

showing how he could rely on it for his conclusions, and

stated his conclusions in an unacceptably equivocal fashion

(using such terms as "could" and "likely").

Petitioners' arguments lack merit. The Board could

reasonably infer that a senior associate of an architecture

and planning firm has the expertise to evaluate the materials

Stoller reviewed and opine about them. Indeed, Ng's

own qualifications appear to be less than what petitioners

represent, i.e., a "licensed architect" Y The evidence also

strongly suggests that Stoller and Ng relied on the same

or a very similar document in staling their views of the

proposed project, since Stoller refers to "the ̀ Existing Wall

Diagram' submitted by the project sponsor' and Ng refers to

an "existing walls diagram." Neither explains how he could

rely on such a document for his conclusions.

As for the quality of Stoller's opinion, his statements were

not conctusory, and are a far cry from those discussed in the

cases petitioners cite. (See r~eitn~• i>. City r?J 11~rr•ric~ta I~)9~)

a6 C'al..1p, .~ttli 135', 142I-1~~? [expert found no effect on

groundwater except fora "possible exception;' and relied on

unspecified information]; f>rouer r. Srt~,erinr Cnr~~-t {203)

31 Cal.~lth X83, 98 (referring to a "snippet" of a Senate

Committee analysis in discussing a statute's interpretation,

merely identified as "sufficiently tentative and equivocal to

caution us against relying tao heavily on [it]"];Citizen ~1~ tiou

n Serre Al! Stude~lts r.77tc~rnle~~ 1 1990) ~"> C'al..~pp.3d 7-l~t;,
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~>6 {referring to a "conclusory" comment regarding what

"might' occur as speculative and not substantive evidence];

l~cctnir r. tl`c~r/cLrs' Crn,r,~..9/apeia(s nt! . t 1~?9i 9-1 Cril._iE?r3c!

07, 31 "', Iii. 3 [merely refemng to a "conclusory" doctor's

report].) Stoller identified specific areas of the structure and

poten4al requirements that factor into his views, and listed

five specific items of concern. He used the phrase "could ...

indicate" because he reached different conclusions depending

on which of his stated items of concern are considered. ~ His

use of terms such as "likely" or "potential requirements" to

qualify his conclusions is hardly fatal in an expert opinion.

They may go to the weight afForded to his opinion, but do not

eliminate their merit altogether.

*8 Petitioners also argue that Klonsky's statement is an

"unsupported conclusion, especially because it is contrary to

the Planning Department's informed determination. Nothing

in his conclusion attempted to apply relevant building code

standards governing remcxlel versus demolition." Petitioners

miss the relevance of Klonsky's statement, which is to

support the conclusion that, practically speaking, the project

"demolishes" the old building and places a new, significantly

different one in its place, regardless of the Building Code

definitions.

Petitioners also argue that we should rely on the Planning

Departrnent, which petitioners contend "repeatedly found ...

die project not a demolition." The record does not support

petitioners' contention. The Planning Departrnent stated in

recommending that the Commission not take discretionary

review: "The Department of Building Inspection has made

Uie determination that this project is an alteration, not a

demolition. Therefore, the Planning Department has received

the application as an alteration."

Regardless, we will not reweigh the evidence. The Board was

entitled to rely an the substantial evidence that die Tehlirean

project was a "de facto" demolition, even in the face of

contrary evidence.

In their reply brief, petitioners also distinguish the City's and

Morales's reference to a "de facto demolition" from a "de

jure demolition," arguing that it constitutes an "admission"

that there is no evidence of the latter, and that the Board

acted without authority to reject a permit application for a

mere "de facto demolition." To the contrary, the City argues

that "the Project rose to the level of a demolition," and

Morales, as he argued before the Board, contends that the

"de facto demolition" constituted a "demolition" as the term

is defined by the City's Building Code. As we have already

stated, Board Vice President SugaSa stated that the Board

was considering whether this was an "illegal demolition."

In any event, there was substantial evidence Cha[ the project

called fora "demolition" as that term is defined by the City's

Building Code.

2. Affordable Housing

The Board did not abuse its discretion in finding that

petitioners' project would eliminate affordable housing from

the rental market.

Pursuant to state and municipal law, the Board may consider

the need to retain affordable housing in deciding whether

to grant or deny permits. "[C]reating affordable housing for

low and moderate income families" is a "legitimate state

interest" (~lo~,ze IiaEld~~rs ~ts~.s~u. r. City ~j'~~rapGt i'?C)(}i) 9i)

Ca1.:1rp.-~tl~ ; ~5. 19~. } "The assistance of mcxlerate-income

households with their housing needs is recognized in thi s state

as a legitimate government purpose. (See, e.g., Go~.~.'rcl~,

~ 6~~~~, sui~eL (c:){~) [local communities must set forth

in housing elements of their general plan a program that

wrill `assist in the development of adequate housing to meet

the needs of tow-and moderate-income households' (italics

added) ].)" (Santa IIo~ricc~ 13eciclr, Lt~l. r. .Si.~pe; inr C~tn•t

(199Q) 19 Cal .=~~1~ 9~', 9'0-971.)

*9 Municipal law requires the Board to consider the

City's supply of affordable housing in making its decisions.

The City's Planning Code section 101.1, subdivision (b)

(3}, states as a "priority policy" "[t]hat the City's supply

of affordable housing be preserved aid enhanced," and the

City's departments must comply with the Planning Code's

provisions in issuing permits. (S.F. Planning Code, § 175,

subds. (a), (b).)

Furthermore, the Housing Flement of the City`s General Plan

emphasizes the importance o~ retaining affordable housing.

Objective 2 of the Housing Element states:

"The existing housing stock is the City's major source of

relatively affordable housing. it is very difficult to replace

given the cost of new construction and the size of public

budgets to support housing construction. Priority should be

given to the retention of existing units as a primary means

to provide affordable housing." (S. F. General Plau, Housing

Element (adopted May 13, 2Q0~) p. 145.)
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Consistent with this emphasis on retaining affordable

housing, Policy 2.1 of the Housing Element discourages the

"demolition" of sound existing housing. [t states:

"Demolition of existing housing often results in the loss of

lower-cost rental housing units. Even if the existing housing is

replaced, the new units are generally more costly. Demolition

often results in displacement of residents, causing personal

hardship and relocation problems. [~] ... The City should

continue to discourage the demolition of existing housing that

is sound orcan be rehabilitated, particularly where those units

provide an affordable housing resource." (S.F. General Plan,

Housing Element (adopted May 13, 2QQ4) pp. 145-146.)

Also consistent with this emphasis, Implementation 2.1 of the

Housing Element states, among other things, "[t]he Feasibility

of expanding the demolition definition will continue to be

evaluated in order to prevent the loss of housing classified

as `alterations.' (S.F. General Plan, Housing Element,

(adopted May 13, 2004) pp. 145-146.}

The Board's decision to uphold the denial of petitioners'

permit application took into account the impact of the project

on flee Cfty's stock of affordable housing. This was evidenced

not only by its implicit adoption of the Commission's

findings, but also by Board member Knox's statement at the

November 20(14 rehearing:

"I'm sensitive to the fact that Mr. Morales would be displaced

and ultimately what we are Looking at is the denial of the

permit, not the Fairness of people being able to buy property

and make changes. [q] Or frankly, I don't think we are

going to be able to address the lack of affordable housing

in San I'rancisco in this Board, with this Board in any

case, including this case. [~J] As long as there is the private

ownership of property in a limited geographical area, housing

is going to be really expensive in this town. [q] But I am not

inclined [o grant the appeal and overturn the denial of the

permit."

''`10 There was substantial evidence that the enlarged,

renovated second Door rental unit would become

unaffordable to persons in Morales's modest circumstances.

Morales stated to the Board at the February 2004 hearing

that he already was spending "more than 30 percent' of his

income in rent, which was approximately $873 a month as

of July ?005. Although petitioners eventually made certain

promises to accommodate Morales's income limitations and

displacement concerns as a part of their appeal to the

Board, ~ t' Ara Tehlirian acknowledged to the Board during

the Feb►uary 2dQ4 hearing that he was encouraging Morales
ro apply far government housing assistance and to consider
taking on a roommate to pay for rent increases. Among other
things, Tehlirian stated:

"[I]'d be taking a hit on Ute e~sting costs, but I'l] take on
that extra burden for a period of time, a reasonable period
of time, until such time that the tenant can perhaps get in a
roommate that can pay him several hundred dollars a month,
or assistance where the government will try to assist him and
by being able to get drat assistance that will take some of the
burden off of me."

Thus, whether or not petitioners accommodated Morales's
concerns and limitations for a time, this testimony suggested
that the new unit would no longer be affordable to a person
in Motales's circumstances.

There was also substantial evidence that the project would
remove the existing first floor, 750 square Foot residential unit
from the Housing market as well, and that it, too, was of a
more affordable nature than its "replacement." Although it
was apparenfly vacant throughout this dispute, its conversion
into a parking garage would obviously eliminate it from use.
Petitioners' construction of a new third floor for the building,
consisting of a modernized, 1,050 square foot residential
unit, does not necessarily require its destruction. It is also
reasonable to conclude thatthe modernized and enlarged third
floor unit would be significantly more expensive if offered on
the rental market

Petitioners argue [hat the Board's affordable housing
determination was improper for a number of reasons. First,
they contend that there was no substanlial evidence that
affordable housing would be lost to Morales or the City at
large. They point t~ their offer to limit capital improvement
pass-throughs to Morales to $43 per month, and to the lack of
evidence that the project would result in "luxury" amenities.
We think these arguments avoid the obvious. The Board could
reasonably conclude based on substantial evidence that the
project would eliminate two residential rental units that are
affordable to persons of modest circumstances, as we have
discussed herein.

Petitioners also assert that Morales's unit in its present state
is "perhaps dangerous," and suggest that it may violate
the implied warranty of habitabilil3~, and contain "defects."
Petitioners do not point to anything in the record so indicating,
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and there was substantial evidence to the conUary. Klonsky,
the licensed contractor, reviewed Morales's living conditions
and found he lived "in a small Victorian building that
appeared to suffer From deferred maintenance but was far
from uninhabitable."

'~11 Petitioners argue further that neither the Board
nor the Commission are qualified to determine what is
affordable housing, and neither body has "authority to prevent
property owners from making moderate improvements to
their property because doing so would affect the supply
of affordable housing." They also insist that there were
no standards or evidence of what constituted "affordable
housing," or that the project once it completed would not
be affordable_ These arguments presuppose that petitioners
were entitled to approval of their permit application absent

some definigve pmot to the contrary. As we have already
discussed, the Board has broad discretion in granting or
den}>ing permits. We see no reason under the circumstances
of this case to question the Board's decision that the project
would eliminate affordable housing because the term was not

precisely defined.

In short, given our deferential standard of review, the
City's stated priority of retaining affordable housing and
discouraging its "demolilion," and the substantial evidence

reviewed herein, ~ ~ we cannot conclude that the Board abused

its discretion when it denied petitioners' appeal because, as
stated in the Commission's findings, the "project would result

in the de facto loss of affordable housing by improving and
expanding the existing units that are currently accessible to
lower-income tenants because of their size and relative lack

of amenities."

D. The Board Did Not Improperly Consider Tenaney-

Related Issues

Petitioners argue that the Board's consideration of the impact
of the project on the City's stock of affordable housing was

somehow precluded by the Board of Supervisors' creation of
the Rent Stabilizarion and Arbitration Board (Rent Board)
and enac~nent of related laws establishing certain rights and
obligations between landlords and tenants (Rent Ordinance),
and was beyond the $oard's authority under San Francisco
Business and Tax Regulations Code, article I, section 26.
Petitioners contend that the Board improperly considered
"tenancy-related issues," and that allowing the Board to base
its decision on considerations regarding affordable housing
"would undermine the creation of the Rent Ordinance and

usurp the jurisdiction of the Rent Board." This argument also
lacks merit

As we have already discussed, the Board map, pursuant to

Charter section 4.1Q6, subdivision (b) of the Charter consider
the "public interest' in its review of a permit Pursuant to

San Fraucisco Business and Tax Regulations Code, article

I, section 26, it may review permits with regard to "public

health, safety, and general welfare." (_1lrerti~i, crapru, I:~
C̀ al. -\{>~>.-~Ui at p. 107.1 Given these provisions and the City's

stated priorities regarding afT~ordable housing, the Board
was entitled to consider the project's impact on the City's

affordable housing stock in its deliberations.

Petitioners argue that the Board acted similarly to the Board

in City c~td County of San Francisco r'. Bourg! n/~ I'errrriC
~~enJc. s~t~~~r~z, 2L~7 Ca1.:~pp.3d 1091, an opinion issued by
this court. We disagree. In that case, the court held that the
board acted in excess of its jurisdiction when it authorized a

third unit For a property zoned for single family use. ii~l. at

p. 110_.) The court concluded that the board had effectively

rezoned the property, a legislative act exclusively within the

pocuer of the board of supervisors. iirl. at p. ! 1 10.) No such

"legislating" occurred here. As ~~~e have discussed, the Board
acted within its authorit}+ to review permits, and to consider

such things as the public health, safety, and general welfare,
and the Cit3's priorities regarding its affordable housing

stock, in doing so.

*1Z Furthermore, the Board did not decide any issues

covered by the Rent Ordinance. The Board did consider the

possible impact of the project on Morales, and encouraged

negotiations between petitioner and Morales to mitigate that

impact. The municipal ordinances allow for the Board's

consideration of the project's impact on Morales. (Charter,

§ 4.1Q6, subd. (b) ["The Board shall hear and deiern~ine

appeals with respect to any person wha has been denied a

permit ... or who believes that his or her interest ... will be

adversely affected by the grant [or] denial ... of a ... permit"];

S.F. Bus. &Tax Regs.Code, art I, § 26 ["in the granting

or denying of any permit ... the granting ... power may take

into consideration the effect of the proposed business or

calling upon surrounding property and upon its residents, and

inhabitants thereof '].) The Board inevitably considered his
tenant circumstances in assessing the project's impact on him,

given his status as petitioners' tenant. However, the Board did

not decide any issues covered by the Rent Board or the Rent

Ordinance. For example, it made na determinations related to

Morales's displacement or temporary eviction, his relocation
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benefits, the amount of rent to he paid should the project

be completed, or the amount of capital improvement pass-

through that should be allowed. ~'

E. Petitioners' Ellis Act Notice

Petitioners represent that, while this appeal was pending,

they invoked their Ellis Act rights pursuant to Gu~~ernment

Cole ~ectio❑ 70~~0 et seq. and the City's Rent Ordinance,

San Francisco Administrative Code section 37.9A, and pave

notice to terminate Morales's tenancy and withdraw his unit

from the rental market. They contend that, as a result, "a

remand should result in a determination that the building

no longer contains any rental housing, thus precluding any

finding that this project will affect the City's affordable

housing stock," and "submit that a writ of administrative

mandate should issue compelling the [Board] to make legally

relevant findings, which if done, will lead to permit issuance."

The courts review the Board's decision pursuant to C'~~~Ic

c~i~ c;'i~il Proce~lui•e, tiection l(~9~.~, based upon the record

before the Board at the time i[ made its decision, with limited

exceptions. (Code Ci~~. Proc., ~ 1094.x, suhd. (e); Lure~a

Teac/rer'.rAss~r. r. Bonr~1 nfF_dtrcation (195) 19) Cal..-~pp.3d

353, ~fi6-367.) VPe see no reason to consider petitioners'

actions and contentions regarding the Ellis Act, other than

to determine whether or not this appeal is moot in light of

them. ~Ve conclude that it is not, as the record indicates that

petitioners have extended the date of withdrawal of the unit

to April 18, 2007, as indicated by petitioners' May 17, 2006

letter, of which we have taken judicial notice at Morales's

request. (See ~JcLnru•ra r. L3eckett ('_006? 137 CaL=1pp.~th

~2, ~-~7, t~ti. -~ [determining the merits of a dispute after Ellis

Act notice had been given because the notice could still be

rescinded].)

*13 The City also argues that we should deterrnine

that petitioners' Ellis Act notice cannot effect the Board's

decision because "[i]t dces not necessarily alter the property's
character as `affordable housing' or change the proposed

Project from a demolition to an alteration." These issues also

were not before the Board and, therefore, we do not consider

diem.

and Board made findings that were "utterly preteatual" and

"unfettered whim," and petitioners were "singled ... out

solely for political reasons." We disregard these unsupported

contentions.

Petitioners also argue that the Board's action effectively

bans property owners from making any improvements to

their buildings, stating: "IF the City's position really is to

keep housing affordable by encouraging dilapidation and

preventing improvements, this court should order the City to

cease issuing residential improvement permits of any kind to

anyone. In fact, it should order that all permits already issued

be rescinded and that all improvements ever made to any

property be removed. That will undoubtedly not only prevent

housing from becoming more expensive, it will ensure [hat it

becomes truly affordable."

This hyperbole cannot obscure the substantial evidence of

the dramatic overhaul called for in the petitioners' proposed

project. Nothing in the record indicates that the Board bared

petitioners from making any improvements to their property.

We also disagree with petitioners' assertions in their reply

brief that the Board's action was "irrational" and "arbitrary"

and against the "sound discretion" standard of San Fraucisco

Business and Tai Regulations Code, article I, section 26.

Petitioners' overbroad, scattershot arguments, such as their

claim that the Board's action was in conflict with statutory

provisions regarding the improvement and rehabilitation of

property, and their contention that the City has "telegraphed"

that it will continue to "retaliate" against them and "never

approve any permit they seek," are unpersuasive. Petitioners

repeatedly ignore the substantial evidence discussed herein

that their project was a "demolition" and would eliminate

affordable housing from the rental market, and the Board's

broad discretion to act consistent with the City's interest in

discouraging such demolitions and preserving such housing.

DISPOSITION

The superior court's denial of petitioners' petition for writ

of administrative mandate is affirmed. Respondent and real

party in interest are awarded costs.

F. Other Arguments by Petitioners

Petitioners make a number of additional arguments, none

of which are persuasive. Petitioners repeatedly allege We concur. I~LI\l, P.J., and I-1:1rRLL•, J.

improprieties that have no support in the record, such as

that Morales "called in political favors," the Commission
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Footnotes

j The record indicates that ABT, LLC became the owner of the subject real property in 2004. To avoid unnecessary

confusion, ave refer to the actions of "petitioners" throughout without distinguishing between appellants.

_ All governmental entities referred to herein are part of the Cii~r and County of San Francisco, unless otherwise indicated.

~, We also take judicial notice of the Ci3y`s Charter pursuant to Evidence Code section 451, subdivision (aj, and of the

municipal laws discussed herein pursuant to Evicie~lcp Gode sections 452, subdivision (b) and 459.

Section 3.651 of the City Charter dealt with the Board's authority prior to Charter section 4.106, and language from that

provision similar to that found in Charter section 4.106 was relied upon by the Guinnane court. (Guinna~~e, supra, 20y

Cai.App.3da.t ~. 739.i
A zoning administrator summarizing the Commission's finding to the Board at its February 2004 hearing stated that "[t]he

primary basis of the [Commission's] denial was that as a defacto demolition, this project resulted in the loss of affordable

housing, and the destruction of sound housing." He later stated: "I did want to talk a little bit about the defacto demolition.

While that's not an official term or part of the demolition policy, i believe the [Commission's] issue here was that ay

extending the building to the rear, removing the front facade and extending the front wall forward, totally remodeling the

interior and removing most of thz wails, it is not a technical demolition, but it uuas substantially the same erect from a

design point of view of being a demolition."
_ The parties refer to the Cry's Building Code section 103.3 or 103.3.1 in their briefs for these same provisions. We refer

to section 103.3.2, as the relevant provisions are presently denominated.

The parties do not dispute that hearsay evidence may be considered in such a municipal administrative proceeding.

(See !;~lohilicf ~. Jano~~ic+ (199;~j 5i CaLAp~.4th 2~%, 294-2~5 (unsworn statements and letters in the case file may be

considered as evidence in municipal nuisance abatement proceedings].)

,, While Ng states in his letter that as "project engineer and architect of record, in our professional opinion, the subject

building permit application is an alteration and not a demolition" (italics added), he merely identifies himself as a "P.E."

and principal of the "BEST Design &Construction Company" (the letterhead also identifies him as a "CLC"); another

individual, not a signatory to the letter, is identified as an architect on the letterhead.

Stoller stated, "I believe that taking into consideration items 1 through 3 above, could indicate that only 38% of the existing

gravity load wall is being retained. Including items 4 ~ 5 info consideration, could likely indicate that 33% or less of the

existing wall structure will be retained."

These were stated by petitioners' representative Bret Gladstone at the fVovember 2004 rehearing.

-j i We find sufficient substantial evidence without needing to determine whether or not the Board was entitled to rely on

statements from the public or the Commission regarding the project's impact on aifiordabie housing, a matter referred to

by the superior court and debated between the parties in their appellate papers.

r The Commission's findings recognized that Rent Board issues were beyond its purview, stating, "Any conditions of

approval attached to the building permit relating to rental rates, relocation, tenant's right of return, and other arrangements

made between the landlord and tenant would not be enforceable by the Planning Commission."

Enci of 6ocurnent i~ 2U16 Ti~omsnn Reuters. Na claim to ariginak U.S. Government tNorks.



October 27, 2016

To: Planning Commission and Staff

Re: Residential Expansion Threshold Informational Hearing

Dear Commissioners and Staff:

Here is my proposal for new language to deal with Tantamount to a
Demolition in Section 317 and the loss of residential housing:

"If any or all sections of the front or rear facade or wall of a
structure are proposed for removal, then the project is considered
Tantamount to a Demolition and must have a Conditional Use
Authorization hearing. However, if a project is determined during
Intake and Design Review to remove any or all sections of only the
rear facade or wall of the structure for only a horizontal addition, and
this horizontal addition does not exceed the rear yard requirements
under Sections 134 and 136 of the Planning Code, this project will
not be considered Tantamount to a Demolition, but an alteration. If a
vertical addition is proposed that adds square footage, a project will
be considered Tantamount to a Demo~ition and a CUA hearing will be
required. A roof deck is considered a ~-rertical addition. Skylights or

clerestory v~ill not trigger a CUA hearing. If any portion of the front
facade is altered at any time during the construction of a project,

other than replacement windows per the Planning and Building Code,
a project would be considered Tantamount to a Demolition and would

be subject to penalties under the Planning Code and Building Code.

If a Project Sponsor wishes to add' only a garage to a structure that

does not currently have a garage, such :~n addition could be

considered under the Soft Story Progra~~z and the ADU provision or a

Project Sponsor may seek a Variance from the Zoning Administrator.

If a Project Sponsor needs to repair a front or rear facade due to

deteriorating conditions, a special Building Permit must be applied

for and will be issued. This special Building Permit would require

scrutiny from both the Building Department and the Enforcement

Division of the Planning Department at the time of application."
t



I do not think you need to get rid of Section 317. The point of the revised
language proposed above, is to tighten up the Tantamount to a Demolition
definitions.

It has been said that the thresholds of Tantamount to a Demolition do not
work as intended. CurrentlXthev are thresholds of what can be removed. The
proposed RET is a threshold of what can be added.

What is the difference in gettin to the goal of preserving existing housing if
thresholds are the problem? What threshold do you land on under a new
proposal? GSF, FAR, a Fixed number Neighborhood Averages etc etc?

Tightening up Tantamount to a Demolition as I propose above, brings
certainty to the process. If a project sponsor wants to do a project that would
trigger Tantamount to a Demolition they know from the get-go that there will

be a Conditional Use Hearing.

Also, please remove the language in Section 317 (b) (7). It is a problem
because it adds to loss of housing and basically allows a unit merger.

On a personal note, Commissioners and Staff. I have been talking about this for

nearly three years now. I wrote my first letter on this in January 2014. There

have been manygood conversations about this and I greatly appreciate the

Staffs work and concern as well as the Commission's concern and interest

This needs quick attention. We need a better way to try and preserve existing

housing. Devising a new Planning Code Section and new Review Procedures

will be laborious and contentious. Please revise the definition of Tantamount

to a Demolition either as 1 proposed above or something very similar. There is

no reason it cannot be fairly simple.

Sincerely,

S~
G orgia chuttish


