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September 11, 2019
Via Hand Delivery and Email

President Myrna Melgar (myrna.melgar@sfgov.org)
Vice-President Joel Koppel (joel.koppel.sfgov.org)
Commissioner Frank Fung (frank.fung@sfgov.org)
Commissioner Rich Hillis (richhillissf@gmail.com)
Commissioner Milicent A Johnson (milicent.johnson@sfgov.orq)
Commissioner Kathrin Moore (kathrin.moore@sfgov.org)
Commissioner Dennis Richards (dennis.richards@sfgov.org)

Re: 2417 Green Street: Appeal of Preliminary Mitigated Negative
Declaration (2017-002545ENV). September 19, 2019.

President Melgar and Honorable Members of the Planning Commission:

On Thursday, September 19, 2019 you will have the opportunity to help save an
historic home on a steep hill in San Francisco from a dangerous excavation that
jeopardizes the safety of the historic Coxhead home. The historic Coxhead home may be
irreparably harmed by the adjacent, speculative development. My client Philip Kaufman,
the owner of the historic Coxhead home at 2421 Green Street, has lived there for thirty
years and has preserved the historic house intact. We respectfully urge you to save his
home by voting to follow CEQA and demand that the downslope developer submit to an
Environmental Impact Report for the proposed Project at 2417 Green Street, San
Francisco.

A private for-profit developer, Christopher Durkin (“Developer”), has proposed to
largely destroy the UNOCCUPIED home at 2417 Green Street, and construct a much
larger home on the site (“Project”) that will adversely affect the neighborhood, including
the historic home located at 2421 Green Street built in 1893 by noted architect Ernest
Coxhead as his personal residence (“Coxhead House”). The Coxhead House is
immediately adjacent and uphill from the proposed Project, on a 24% slope. The
Developer has prepared drawings for construction showing excavation on 2417 Green
property up to the zero setback property line with the Coxhead House’s fragile, tall,
single-width brick foundation at a depth of 13 feet. The City’s own Preliminary Mitigated
Negative Declaration (“PMND”) states, "the project construction could compromise
the structural integrity of the historic adjacent foundation at 2421 Green Street.
This would be a significant impact.” (PMND pp. 18, 62-63). The PMND further states,
“The proposed project could directly or indirectly cause potential substantial adverse
effects, including the risk of loss, injury, or death involving rupture of a known earthquake
fault, seismic ground shaking, ground failure, or landslides.” (PMND, p. 59). Yet, the
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PMND’s only “mitigation measure” is that "if unacceptable earth movement or evidence of
structural settlement is encountered during construction ... project excavation shall be
halted and the geotechnical engineer shall evaluate if additional measures are required to
prevent further movement." (PMND p. 62). Of course, if “unacceptable earth movement”
occurs, it may be too late to save the fragile and historically irreplaceable Coxhead
House. Dr. Lawrence Karp, Ph.D. concludes that the proposed Project will undermine the
historic foundations of the Coxhead House, and that no adequate mitigation measures
have been proposed to address this existential threat.

On September 19, 2019, the Planning Commission is scheduled to consider our
appeal of the San Francisco Planning Department’s June 26, 2019 determination of no
significant effect on the environment pursuant to the CEQA. We are writing on behalf of
appellant Philip Kaufman, the thirty year resident of the historic “Coxhead House.” We
urge the Planning Commission to reject the PMND and direct staff to prepare an
environmental impact report (“EIR”) to analyze the proposed Project’s significant impacts,
and to propose feasible and enforceable mitigation measures and alternatives to reduce
the Project’s impacts. These safeguards must be developed before Project approval and
construction — not after. This is the fundamental purpose of CEQA — to “insure the
integrity of the process of decision by precluding stubborn problems or serious criticism
from being swept under the rug.” (Concerned Citizens of Costa Mesa, Inc. v. 32nd Dist.
Agric. Assn., 42 Cal. 3d 929, 935(1986).)

A. PROJECT DESCRIPTION

The Developer proposes a large project at 2417 Green Street. Mr. Kaufman’s
home, at 2421 Green Street, is directly adjacent to the proposed Project. Mr. Kaufman’s
home is the historically significant “Coxhead House,” constructed in 1893 by noted
architect Ernest Coxhead as his own home. Ernest Coxhead was the father of the First
Bay Tradition of architecture and the home is one of the most historically significant
properties in the City.

The proposed Project would construct one- and three-story horizontal rear
additions; and construct third and fourth floor vertical additions above the existing single-
family dwelling. The floor area would increase from approximately 4,118 square feet to
approximately 5,115 square feet and would include a one-bedroom accessory dwelling
unit measuring approximately 1,023 square feet on the first floor. The Project also
proposes the partial excavation of the rear yard for a sunken terrace, fagade alternations,
and interior modifications, including the underground expansion toward 2421 Green of the
existing basement level garage to accommodate three additional vehicles.! Finally, “the
property is on an approximately 24 percent slope,” and would require “excavation of
approximately 408 cubic yards of soil and rock to a depth of 13 feet below grade.”

' Although the Project application states that the garage is intended to accommodate two
cars, the large expansion creates space for up to four cars.
2 Second exemption under CEQA at p. 1-2.
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B. HISTORY

The planning staff has twice attempted to exempt the proposed Project entirely
from CEQA review. The Board of Supervisors has twice unanimously rejected the
CEQA exemptions, holding:

The proposed project at 2417 Green Street “presents unusual circumstances
relating to historic resources and hazardous materials and it appears as a result of
those circumstances the project may have a significant effect on the
environment ... therefore the project is not categorically exempt from CEQA.”

- Unanimous 11-0 Vote of the San Francisco Board of Supervisors (Feb. 6,
2018) (emphasis added).

Despite the Board of Supervisors ruling, Planning Staff has issued a mitigated
negative declaration (“MND”) rather than an environmental impact report (“EIR”). An
MND is only appropriate if there is not even a “fair argument” that the Project may have
any adverse environmental impacts. However, the Board has already found that the
proposed Project “may have a significant effect on the environment” related to impacts to
“historic resources” and “hazardous materials.” The MND does almost nothing to address
these impacts.

During the pendency of these proceedings, the Project Developer, Mr. Durkin, has
racked up at least five separate Notices of Violation (“NOVs”) for “work without a permit."
He removed two chimneys illegally without a permit and despite notices, left gaping holes
in the roof for many months, through an entire rainy season. This created an environment
ripe for mold, rot, rodent infestations, etc. His apparent purpose may have been to
dilapidate the house and create a tear-down situation. Ultimately, on April 13, 2019, the
City Department of Building Inspection, Code Enforcement Division issued a notice of
Order of Abatement that the building was UNSAFE and/or a PUBLIC NUISANCE due to
failure to remedy past violations.

C. CEQA

1. LEGAL STANDARD

Under CEQA, an environmental impact report (“EIR”) is required rather than a
mitigated negative declaration (“MND?”) if there is even a “fair argument” that a proposed
project “may have” any adverse environmental impacts -- even if contrary evidence
exists to support the agency’s decision.* Put simply, “if there is a disagreement among
experts over the significance of an effect, the agency is to treat the effect as significant
and prepare an EIR.” The purpose of the EIR is to analyze significant environmental

3 Motion M18-012, pp. 3-4 (amended February 6, 2018) (Exhibit A).

414 CCR § 15064(f)(1); Stanislaus Audubon Society v. County of Stanislaus (1995) 33
Cal.App.4th 144, 150-15.

5> Sierra Club v. County of Sonoma, 6 Cal.App.4th at pp. 1316—-1317; Moss v. Humboldt (2008)
162 Cal. App. 4th 1041, 1049.
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impacts and to propose feasible, enforceable mitigation measures and alternatives to
reduce the proposed project’s impacts.

2. SIGNIFICANT IMPACTS

The proposed Projects has many significant environmental impacts that have not
been adequately mitigated, including the following:

a. STRUCTURAL INTEGRITY: After numerous comments from Dr. Lawrence Karp,
Ph.D., the PMND admits that "the project construction could compromise the
structural integrity of the historic adjacent foundation at 2421 Green Street.
This would be a significant impact.” (PMND pp. 18, 62-63). Nevertheless, the
city refuses even to require the Project to comply with the San Francisco Seismic
Hazard Zone Protection Act. Instead, the PMND merely states: "if unacceptable
earth movement or evidence of structural settlement is encountered during
construction, as determined by the geotechnical engineer, project excavation shall
be halted and the geotechnical engineer shall evaluate if additional measures are
required to prevent further movement." (PMND p. 62). The sole mitigation
measure, M-GE-1, simply requires "ongoing coordination" with the Planning
Department and Department of Building Inspection during construction. (PMND p.
79). This mitigation measure is plainly inadequate to reduce this impact to less
than significant. The measure allows earth movement to occur first, and then the
developer would possibly develop a plan after the fact to mitigate the harm. The
problem with this is that by the time "unacceptable earth movement" occurs, the
thin Wythe brick foundation of the historic Coxhead House may already have
suffered possibly catastrophic irreparable harm. CEQA prohibits such "deferred"
mitigation. An EIR is required to analyze this admittedly significant impact and to
develop enforceable mitigation measures prior to construction -- not after
irreparable harm occurs.

b. HISTORIC IMPACTS: The PMND finally admits the historic significance of the
Coxhead House, as established by Architectural Historian Carol Karp, AlA.
However, the sole mitigation measure is the above-mentioned M-GE-1 - to require
ongoing coordination with the Planning Department and DBI during construction.
As discussed above, this is clearly inadequate to prevent structural damage to the
Coxhead House given the steep slope and fragile historic foundation. Also, the
PMND ignores entirely the impact that the massive expansion will have on access
to light and air from 24 windows at the Coxhead House, which contribute to its
historic significance. The PMND dismisses the fact that the massive project will
block public views of the Coxhead House from Pierce and Green Streets. While
the PMND states that these are not the "primary views" of the Coxhead House,
there is no distinction in CEQA law between primary and secondary views of
historic resources. Again, an EIR is required to analyze the project's impacts to
the historic Coxhead House, and to propose feasible alternatives and mitigation
measures to reduce the impacts.
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c. SOIL CONTAMINATION: As discussed by certified hydrogeologist Matthew
Hagemann, C. Hg., formerly director of the US EPA Western Superfund program,
the Project site is on the City's Maher Map of potentially contaminated sites. The
developer proposes to excavate over 400 cubic yards of potentially contaminated
soil. Despite this, neither the city nor the developer has conducted any additional
soil testing. The PMND continues to rely on 2 "co-located" soil samples taken in
2018 from within the garage. Mr. Hagemann has testified that these samples are
inadequate because the garage was rebuilt in in the 1980s. Therefore, this is the
one area where the soil would be expected to be clean. Instead, soil sampling is
required in the areas proposed to be excavated, including the rear yard. This has
not been done. Again, an EIR is required to analyze and mitigate this impact.

d. BOARD OF SUPERVISORS RESOLUTIONS: The MND fails even to mention the
unanimous resolutions of the Board of Supervisors, finding that the proposed
Project at 2417 Green Street “presents unusual circumstances relating to historic
resources and hazardous materials and it appears as a result of those
circumstances the project may have a significant effect on the environment...”
This finding itself creates a “fair argument” that the project may have adverse
environmental impacts, thereby necessitating an EIR. Staff lacks the power to
ignore the unanimous resolution of the Board of Supervisors, which is the City’s
ultimate decision-making body.

After being ordered by the Board of Supervisors to prepare a CEQA document to
investigate and disclose the proposed Project’s potentially significant impacts on the
Coxhead House, the Planning Department prepared a bare bones mitigated negative
declaration devoid of independent agency investigation and analysis. An EIR is required
since eminently well-qualified experts have concluded that the proposed Project will have
adverse impacts on the historic Coxhead House.

D. DISCRETIONARY REVIEW.

The Commission should decline to reach the discretionary review issue. Itis
premature to address discretionary review or any Project approvals until an adequate
CEQA document is prepared for the Project. See, Save Tara v. City of W. Hollywood, 45
Cal. 4th 116 (2008).

11
11
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E. CONCLUSION

For the above reasons, we respectfully request that the Planning Commission
reject the Preliminary Mitigated Negative Declaration and direct staff to prepare an
Environmental Impact Report for the proposed Project. We also request that the
Commission decline to consider Discretionary Review unless and until an adequate EIR
is prepared for the Project.

Sincerely,

7”7

Y . P
py S A |

Richard Drury
Lozeau Drury LLP

cc:  Sup. Catherine Stefani
Sup. Aaron Peskin
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July 15, 2019
Via Hand Delivery and Email

Lisa Gibson

San Francisco Planning Department
1650 Mission Street, Suite 400

San Francisco, CA 94103
lisa.gibson@sfgov.org

Re: 2417 Green Street: Appeal of Preliminary Mitigated Negative Declaration
(2017-002545ENYV)

Dear Ms. Gibson:

Please accept this appeal of the San Francisco Planning Department’s June 26, 2019
determination of no significant effect on the environment pursuant to the California
Environmental Quality Act (“CEQA”). This appeal is submitted on behalf of Philip Kaufman of
2421 Green Street (the “Coxhead House”) in response to the preliminary mitigated negative
declaration (“PMND”) prepared for the proposed project at 2417 Green Street (“Project”). This
appeal is accompanied by the required filing fee.

Mr. Kaufman intends to submit additional comments in the coming weeks. The Planning
Department provided just 20 days for public review of the PMND, over a major holiday
weekend, preventing Mr. Kaufman’s experts from fully responding by the deadline.

A. PROJECT DESCRIPTION

The Project would lower all floor plates by approximately 2 feet; construct one- and
three-story horizontal rear additions; and construct third and fourth floor vertical additions above
the existing single-family dwelling. The floor area would increase from approximately 4,118
square feet to approximately 5,115 square feet and would include a one-bedroom accessory
dwelling unit measuring approximately 1,023 square feet on the first floor. The Project also
proposes the partial excavation of the rear yard for a sunken terrace, fagade alternations, and
interior modifications, including the underground expansion toward 2421 Green of the existing
ba tle  garage to accommoda three Iditional vehicles.' Fii ly, “the property is on an
approximately 24 percent slope,” and would require “excavation of approximately 408 cubic
yards of soil and rock to a depth of 13 feet below grade.”

! Although the Project application states that the garage is intended to accommodate two cars, the large expansion
creates space for up to four cars.
2 Second exemption under CEQA at p. 1-2.
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1. Project History

From the start, both the City’s Department of Building Inspection (“DBI”’) and the
Planning Department failed to communicate on this Project regarding various permit and
reporting requirements. Then separately, each department appeared to cut corners in order to fast
track the proposed Project, resulting in a lack of communication between the two departments
which resulted in legally and factually deficient project documentation that persists to this day.

e On May 16, 2017, the Planning Department issued a categorical exemption (2017-
002545ENV) for a proposed excavation/addition project for “Alterations to an existing
four-story-over-basement, single-family residence with one vehicle parking space;
excavate to add two vehicle parking spaces; three-story rear addition; facade alterations
and foundation replacement; lower existing building.”

e On May 18, 2017, the Department of Building Inspection (“DBI”) issued a permit for
“Partial deteriorated basement wall and foundation replacement with new landscaping
site wall at backyard.” DBI noted that the foundation work did not require planning
department approval, and thus did not send the permit to the planning department for
review.

e On September 27, 2017, DBI determined that the scope of work occurring at the Project
site warranted review by the Planning Department. The Planning Department in turn
determined that the Project was subject to San Francisco Planning Code section 311
neighborhood notification, which had not yet been completed. This is because the
excavation of a rear retaining wall aligned with the proposed foundation of a proposed
horizontal rear addition.”

e On October 10, 2017, the Planning Department determined that the May 16, 2017
categorical exemption covered existing excavation work, thus the Planning Department
signed off on all excavation work “below the existing building without the side wall of
the proposed rear addition.”

e On October 23, 2017, the Planning Department issued neighborhood notification
pursuant to Planning Code section 311 for the proposed horizontal rear expansion under.

e On November 3, 2017, DBI issued BPA #201710020114 for legalization of the
excavation work.

e On November 17, 2017, Mr. Kaufman appealed the May 16, 2017 categorical exemption
(categorial exemption No. 1) to the San Francisco Board of Supervisors.

3 Permit No. BPA #201705116316.
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e On January 9, 2018, the San Francisco Board of Supervisors voted unanimously
“reversing the determination by the Planning Department that the proposed Project at
2417 Green Street is categorically exempt from further environmental review.”

e On February 6, 2018, after considering expert evidence and public testimony, the Board
of Supervisors again voted unanimously, finding that the proposed Project “presents
unusual circumstances relating to historic resources and hazardous materials and it
appears as a result of those circumstances the project may have a significant effect on the
environment ... therefore the project is not categorically exempt from CEQA.”*

e On June 22, 2018, the Planning Department issued a second categorical exemption to
CEQA despite the Board of Supervisors unanimous vote holding the Project subject to
CEQA review.

e On July 20, 2018, Mr. Kaufman appealed the June 22, 2018 categorical exemption
(categorial exemption No. 2) to the San Francisco Board of Supervisors.

e On July 30, 2018, the Planning Department determined Mr. Kaufman’s appeal of the
second categorical exemption was not ripe because the Planning Commission had not
made a final determination on the Project.

e On January 15, 2019, the Planning Department withdrew its second categorical
exemption and commenced an initial study of the proposed Project.

e On June 26, 2019, the Planning Department issued a preliminary mitigated negative
declaration, the subject of this appeal.

2. Project Permitting, Notices of Violation and Stop Work Orders

Throughout the City’s project approval process the developer conducted unpermitted
work or violated existing permits leading to at least five formal notices of violation (NOVs).

e On September 27, 2017, DBI received a complaint’ that the developer was “Working
beyond the scope of its permit.”® DBI contacted the Planning Department which in turn
determined that aspects of the Project was subject to San Francisco Planning Code
section 311 neighborhood notification, which had not yet been completed.

e On October 2, 2017, the planning department opened enforcement action in response to
the September 27, 2017 complaint.

4 Motion M18-012, pp. 3-4 (amended February 6, 2018).
5> DBI Complaint No. 201708032.
¢ BPA Permit No. 201705116316.
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e On December 12,2017, DBI issued a formal NOV, citing the developer for engaging in
“WORK WITHOUT PERMIT” and “WORK BEYOND SCOPE OF PERMIT.” The
NOV was based on unpermitted work on December 10, 2017, when the developer
removed a highly visible exterior chimney at 2417 Green.

e On December 13, 2017, the developer unlawfully removed a second exterior chimney at
the rear of the house — leaving two gaping holes in the roof of the property.

e On Saturday, December 16, 2017, the developer conducted demolition activities in the
foundation of the property, which was unlawful due to a pending CEQA appeal, which
challenged the permit allowing foundation work.

e DBI sent an emergency inspector to stop work that day, then DBI issued a formal NOV
ordering the developer to “STOP ALL WORK.”

e On January 8, 2018, the City issued a Notice of Violation directing the developer to
repair illegal holes made in the roof of the property.

e On January 9, 2018, the City issued a Notice of Violation Final Warning when the
developer failed to repair the unlawful damage to the home.

e On April 13, 2018, the City Department of Building Inspection, Code Enforcement
Division issued a notice of Order of Abatement that the building was UNSAFE and/or a
PUBLIC NUISANCE?” due to failure to remedy past violations.

e On February 7, 2019, the City posted yet another NOV for failure to comply with the
City’s vacant or abandoned building ordinance.

The long line of NOV’s shows the developer allowed the property to fall into an
irreversible state of disrepair, creating a “public nuisance.” This long-vacant building is plagued
by rain, mold, and other forms of dilapidation, and has windows or doors that slam open and shut
on windy nights, disturbing the sleep of neighbors.

In addition, the history of violations is relevant under CEQA. According to the California
Supreme Court, “A project proponent's prior environmental record is properly a subject of
close consideration in determining the sufficiency of the proponent's promises in an EIR.”’
Given the Project’s history of environmental violations, decision makers and the public are
entitled to full environmental review in an EIR that would include, among other things, specific,
binding, and enforceable mitigation measures imposed through a full CEQA process not reliant
on the developer’s promises that all necessary safeguards will occur.

7 Laurel Heights Improvement Assoc. v. Regents of the Univ. of Calif., 47 Cal.3d 376, 420 (1988).
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B. LEGAL STANDARD
1. California Environmental Quality Act

The ‘foremost principle’ in interpreting CEQA 1is that it must be read so as to afford the
fullest possible protection to the environment within the reasonable scope of the statutory
language.® CEQA requires agencies to conduct a three-tier process to ensure that the
environmental consequences of their decisions are fully considered.” The first tier is
jurisdictional, requiring an agency to complete a preliminary review to determine whether an
activity is subject to CEQA.!? An activity that is not a “project” is not subject to CEQA.!! The
second-tier concerns exemptions from CEQA review, both statutory and categorical.'? If a
project does not fall within an exemption, the agency must “conduct an initial study to determine
if the project may have a significant effect on the environment.”!?

If there exists “no substantial evidence that the project or any of its aspects may cause a
significant effect on the environment,” the agency prepares a “negative declaration” that briefly
describes the reasons supporting its determination.'* CEQA's third tier applies if the agency
determines substantial evidence exists that an aspect of the project may cause a significant effect
on the environment. In that event, the agency must ensure that a full environmental impact report
is prepared on the proposed project.'>

a. Distinction between Mitigated Negative Declarations and
Environmental Impact Reports

i. When Mitigated Negative Declarations Are Appropriate

CEQA only allows a negative declaration if there is N0 substantial evidence in light of the
whole record before the lead agency that a project will have a significant effect on the
environment. '® If the evidence shows there is no substantial evidence of a significant effect, the
agency prepares a negative declaration.”!” Conversely, “if no EIR has been prepared for a
nonexempt project, but substantial evidence in the record supports a fair argument that the
project may result in significant adverse impacts, the proper remedy is to order preparation of an

8 Communities for a Better Env’t v. Cal. Resources Agency (2002) 103 Cal.App.4th 98, 109.

% No Qil, Inc. v. City of Los Angeles (1974) 13 Cal.3d 68, 74.

10 CEQA Guidelines, § 15060; see Pub. Resources Code, § 21065.

' Public Resources Code (see § 21065.

12 Pub. Resources Code, § 21080(b)(1) (2).

13 CEQA Guidelines, § 15063(a).

141d., §§ 15063(b)(2);15070 (emphasis added).

15 CEQA Guidelines, § 15063(b)(1); see also Pub. Resources Code, §§ 21100, 21151; CEQA Guidelines, § 15080.
16 Pub. Res. Code § 21080(c); See also CEQA Guidelines 15064()(3).

171d.
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EIR.”'® “Significant environmental effect” is defined very broadly as “a substantial or potentially
substantial adverse change in the environment.”'” An effect on the environment need not be
“momentous” to meet the CEQA test for significance; it is enough that the impacts are “not
trivial.”** Because “the adoption of a negative declaration . . . has a terminal effect on the
environmental review process,” by allowing the agency “to dispense with the duty [to prepare an
EIR],” negative declarations are allowed only in cases where “the proposed project will not
affect the environment at all.”?!

Finally, a mitigated negative declaration is proper only if the project revisions would
avoid or mitigate the potentially significant effects identified in the initial study “to a point where
clearly no significant effect on the environment would occur, and...there is no substantial
evidence in light of the whole record before the public agency that the project, as revised, may
have a significant effect on the environment.”?? In that context, “may” means a reasonable
possibility of a significant effect on the environment.?’

ii. When Environmental Impact Reports are Required

Whenever “there is substantial evidence, in light of the whole record before the lead
agency, that the project may have a significant effect on the environment,” the agency must
prepare an EIR.?* Particularly relevant here is the rule that CEQA places the burden of
environmental investigation on government rather than the public. “An agency shall not be
allowed to hide behind its own failure to gather relevant data.”>> An EIR should always be
prepared in “doubtful cases,” so that agencies do not make decisions “without the relevant data
or a detailed study of it.”?® In very limited circumstances, an agency may avoid preparing an EIR
by issuing a negative declaration, only if there is not even a “fair argument” that the project will
have a significant environmental effect.?’

iii. Fair Argument Standard

The “fair argument” standard creates a “low threshold” favoring environmental review
through an EIR rather than through issuance of negative declarations or notices of exemption
from CEQA.?® Under the “fair argument” standard, an EIR is required if any substantial evidence
in the record indicates that a project may have an adverse environmental effect—even if contrary

18 Communities for a Better Env’t v. South Coast Air Quality Management Dist. (2010) 48 Cal.4th 310, 319-320.
91d.

20 No Qil, Inc., 13 Cal.3d at 83.

21 Citizens of Lake Murray v. San Diego (1989) 129 Cal.App.3d 436, 440.

2 PRC §§ 21064.5, 21080(c)(2); Mejia v. City of Los Angeles (2005) 130 Cal. App.4th 322, 331.

2 PRC §§ 21082.2(a), 21100, 21151(a); League for Protection of Oakland's etc. Historic Resources v. City of
Oakland (1997) 52 Cal.App.4th 896, 904—05.

24 PRC § 21080(d); see also Pocket Protectors v. City of Sacramento (2004) 124 Cal.App.4™ 903, 927.

25 Sundstrom v. County of Mendocino (1988) 202 Cal.App.3d 296, 311.

26 No Qil, Inc. 13 Cal.3d at 84.

ZTPRC, §§ 21100, 21064; 14 Cal. Code Regs.§ 15371.

28 Pocket Protectors, 124 Cal. App.4th at 928.
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evidence exists to support the agency’s decision.?’ Credible expert testimony that a project may
have a significant impact, even if contradicted, is generally dispositive that an EIR must be
prepared.’® An EIR is required precisely in order to resolve the dispute among experts. In fact, a
disagreement among experts has been a factor in court decisions to require an EIR.>! The very
uncertainty created by the conflicting assertions made by the parties ... underscores the necessity
of the EIR to substitute some degree of factual certainty for tentative opinion and speculation.®?
Put simply, “if there is a disagreement among experts over the significance of an effect, the
agency is to treat the effect as significant and prepare an EIR.”*

The “fair argument” standard is virtually the opposite of the typical deferential standard
accorded to agencies. As a leading CEQA treatise explains:

This ‘fair argument’ standard is very different from the standard normally
followed by public agencies in making administrative determinations. Ordinarily,
public agencies weigh the evidence in the record before them and reach a decision
based on a preponderance of the evidence. The fair argument standard, by
contrast, prevents the lead agency from weighing competing evidence to
determine who has a better argument concerning the likelihood or extent of a
potential environmental impact. The lead agency’s decision is thus largely legal
rather than factual; it does not resolve conflicts in the evidence but determines
only whether substantial evidence exists in the record to support the prescribed
fair argument.>*

Courts are clear that “it is a question of law, not fact, whether a fair argument exists, and the
courts owe no deference to the lead agency’s determination. Review is de novo, with a
preference for resolving doubts in favor of environmental review.”

b. CEQA Requirements for Historical Resources
California properties deemed eligible for listing on the national historic registry of

historic places, like the Coxhead House, are protected under CEQA. An historical resource is a
resource listed in, or determined to be eligible for listing in, the California Register of Historical

214 CCR § 15064(f)(1); Pocket Protectors, 124 Cal.App.4th at 931; Stanislaus Audubon Society v. County of
Stanislaus (1995) 33 Cal.App.4th 144, 150-15.

30 City of Livermore v. LAFCO (1986) 184 Cal.App.3d 531, 541-542.

31 City of Carmel-by-the-Sea v. Board of Supervisors (1986) 183 Cal.App.3d 229,

32 No Qil, Inc. v. City of Los Angeles (1974) 13 Cal.3d 68, 85.

33 Sierra Club v. County of Sonoma, 6 Cal.App.4th at pp. 1316-1317; Moss v. Cty. of Humboldt (2008) 162 Cal.
App. 4th 1041, 1049.

34 Kostka & Zishcke, Practice Under CEQA, §6.29, pp. 273-74.)
35 Pocket Protectors, 124 Cal.App.4th at 928 (emphasis in original.)
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Resources.*® Then the test is if a project may cause a substantial adverse change in the
significance of a historical resource, the project shall not be exempted from the statute.’’

For preparing CEQA documents for an historic resource, San Francisco adopted
Preservation Bulletin No. 16. That Bulletin sets out a two-step process for evaluating the
potential for proposed projects to impact historical resources. First, a Preservation Planner
determines whether the property is an historical resource as defined by CEQA Guidelines
Section 15064.5(a)(3); and, second, if the property is an historical resource, the Preservation
Planner then evaluates whether the proposed action or project would cause a “substantial adverse
change” to the historical resource.*®

CEQA defines a "substantial adverse change” as the physical demolition, destruction,
relocation or alteration of the historical resource or its immediate surroundings such that the
significance of the historical resource would be materially impaired. CEQA goes on to
define "materially impaired” as work that materially alters, in an adverse manner, those physical
characteristics that convey the resource’s historical significance and justify its inclusion in the
California Register of Historic Places, a local register of historical resources, or an historical
resource survey.” It is also appropriate for a lead agency to consider not only the project site,
but also the immediate surroundings. For example, under CEQA, a new fence was prohibited
near a historic granite wall in Los Angeles because the fence would have detracted from the
historic significance of the wall.*’

c. CEQA Requirements for local Land use plans

A project deemed consistent with general or specific plans, such as design guidelines, or
zoning ordinances, can still be subject to CEQA review.*! This is because findings in a CEQA
document may differ from findings made in consistency determination for zoning or local and/or
general plans. “Each answers different questions, such that different answers are not
prohibited.”* A public agency’s own design review is not a substitute for CEQA review.*
Applying an agency’s threshold of significance may be useful, but will “not relieve a public
agency of the duty to consider the evidence under the fair argument standard.”** Courts have
held “conformity with a general plan does not insulate a project from EIR review where it can be
fairly argued that the project will generate significant environmental effects.*

36 See San Francisco Preservation Bulletin No. 16 (2004); CEQA §21084(e); CEQA Guidelines §15300.2(f).
37 CEQA § 21084.1.

38 San Francisco Preservation Bulletin No. 16, at p. 2.

3% CEQA Guidelines 15064.5(b), Bulletin 16, p. 9.

40 Committee to Save the Hollywoodland Specific Plan v. City of Los Angeles (2008) 161 Cal. App. 4th 1168.
41 Georgetown Preservation Society v. County of EI Dorado (2018) 30 Cal.App.5th 358

42 Georgetown Preservation Society, 30 Cal.App.5th at 372.

4 1d. see also Mejia v. City of Los Angeles (2005) 130 Cal.App.4th 322, 342, 29.

44 Mejia at 29.

4 Citizens for Responsible & Open Government v. City of Grand Terrace (2008) 160 Cal.App.4th 1323, 1338.
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d. CEQA Requirements for Projects Listed on the Maher Map of
Potentially Contaminated Sites

The Project site is located on the City’s Maher Map of potentially contaminated sites.*®
When public agencies issue environmental permits or approve environmental cleanups their
actions are subject to CEQA unless an exemption applies.*’

C. Grounds for Appeal: The Planning Department Must Prepare an Environmental
Impact Report under CEQA

1. The PMND Did Not Adequately Evaluate Potentially Significant Impacts on
an Historical Resource

On January 9, 2018, the San Francisco Board of Supervisors voted unanimously to
reverse “the determination by the Planning Department that the proposed Project at 2417 Green
Street is categorically exempt from further environmental review.”*® Then on February 6, 2018,
after considering expert evidence and public testimony, the Board of Supervisors again voted
unanimously to find that the proposed Project “presents unusual circumstances relating to
historic resources and hazardous materials and it appears as a result of those circumstances the
project may have a significant effect on the environment...”* In response, after preparing and
then withdrawing a second categorical exemption in mid-2018, the Planning Department
conducted an initial study and prepared a preliminary mitigated negative declaration.

For this particular project, the distinction between a mitigated negative declaration and an
environmental impact report is critical. The record is clear that the structural integrity of the
Coxhead House’s original tall brick foundation could be severely compromised were the Project
to go forward as proposed.®® In an EIR, the Planning Department would be required to conduct
an independent, physical analysis of this highly technical issue and then propose feasible
mitigation measures and project alternatives to alleviate such impacts. Instead the PMND merely
contained a recitation of the developer’s materials, and then made the unsupported blanket
assertion that “the project could not have a significant effect on the environment.”!

As shown below, the PMND is unlawful under CEQA because the record for this Project
contains substantial evidence supporting a “fair argument” that a significant impact may occur.
In fact, the Planning Department admitted in the initial study “that project construction could
compromise the structural integrity of the historic adjacent foundation at 2421 Green Street.

46 PMND at p. 71.

47 Citizens for Responsible Equitable Environmental Development v. City of Chula Vista (2011) 197 Cal.App.4th
327 (Citizens asserted the record contained substantial evidence of a fair argument that the Project would have a
significant environmental impact due to contaminated soil. The evidence did not show that the potential impact
would be mitigated to a level of insignificance).

48 Motion M18-012, pp. 3-4 (amended February 6, 2018).

Y 1d.

S0 1d. See Report of Dr. Lawrence Karp, Ph.D. Geotechnical Engineer (January 2018)

S PMND cover page.
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This would be a significant impact.”>? Rather than preparing an EIR as required, the Planning
Department included an unlawful mitigation measure in the PMND based on unsupported
findings; a measure that would rely on a future report prepared by the developer and shielded
from Planning Commission, Supervisor and public review.

Likewise, the Planning Department omitted any discussion of project alternatives.
However, an EIR is needed here in order to propose a reasonable range of Project alternatives
that could feasibly attain the Project’s basic objectives while reducing or avoiding its significant
impacts.’* The Planning Department has unfairly stacked the deck in favor the proposed Project
by assuming the developer’s goals to maximize buildout (and profit) are immutable. Neither DBI
nor the Planning Department has explored reducing the size of the proposed residential
expansion in a manner less impactful on the Coxhead House. A discussion of alternatives that
would allow the developer to meet his reasonable objectives while ensuring the integrity and
safety of 2421 Green Street is required under CEQA.

The Planning Department must conduct a qualified, independent investigation of all
potentially significant impacts then propose feasible project alternatives and substantive
mitigation measures for public review in a draft EIR.

a. The PMND Unlawfully Concluded that the Project’s Direct Impacts
on the Coxhead House’s Structural Integrity Would be Insignificant

The PMND referenced the Project’s direct impacts on the structural stability and integrity
of the Coxhead House in two sections: Adjacent Historic Resources; and Geology and Soils.
Neither section was adequate because neither included a full, independent and physical analysis
of: the Coxhead House’s 127 year-old brick foundation; the precise conditions the brick
foundation requires to remain stable during Project excavation and construction; to what extent
the developer’s foundation work, on a steep slope below the Coxhead House, could undermine
the Coxhead foundation; and the characteristics of the underlying soil and rock. These critical
omissions and others have been brought to the Planning Department’s attention repeatedly by
geotechnical engineer Dr. Lawrence Karp.>®

I. The PMND Failed to Show the Project Complies with Local
Safety Ordinances

The PMND omitted any discussion of how the Project would meet compliance with the
following legal requirements:

52 PMND at pp. 18, 62-63.

33 PMND at p.18.

34 CEQA § 21100(b)(4); Guidelines § 15126.6.

55 Dr. Karp has submitted expert reports to the City of San Francisco on January 9, 2018 and January 17, 2019. Dr.
Karp’s comment are incorporated herein in full by reference. This situation presents similar circumstances to 125
Crown Terrace, involving the same geologist.



2417 Green Street (2017-002545ENV)

City of San Francisco Planning Commission
July 15,2019

Page 11 of 23

San Francisco’s Slope and Seismic Hazard Zone Protection Act applies to all property
that exceeds an average slope of 4H:1V (25%) or falls within certain mapped areas of the City.>
Therefore, the developer was required to submit a checklist describing the proposed construction,
average slope of the property and the property location. None of this basic information was
included in the PMND. Accordingly, neither the Planning Department nor the public have any
technical information on whether Project construction could undermine slope stability at the
Project site and what measures would be required to safeguard the Coxhead House.

Instead, the PMND proposed that the developer’s geotechnical report and construction
plans undergo third-party review by a geotechnical engineer at some undefined future date.’” The
purported purpose of this review is to “verify that appropriate geological and
geotechnical issues have been considered and that appropriate slope instability mitigation
strategies have been proposed.”® It is unclear who would do the verifying or who would propose
the appropriate strategies (other than the owner/contractor for the 2417 Green Project), but any
independent third-party review was required to happen before the Planning Department issued its
PMND not post-approval or during construction. Decision-makers and the public must have the
opportunity to review the entire record on this matter as part of the CEQA process for the
project.”’

Finally, the PMND dubiously asserted that the Project should not be subject to San
Francisco Ordinance 121-18 because the initial application was filed in 2017. Had this been a
straightforward project where the applicant followed the rules and was not required to repeatedly
draft new plans and update applications that might be true. But here, the Project has had to
undergo numerous revisions based on insufficient plans; and the developer will have to submit a
new permit application to cover the new structural drawings, if it has not done so already. As of
this writing, the owner states, as he has for years, those plans will be prepared by Holmes &
Culley to replace earlier plans. Based on these facts, it would irresponsible for the Planning
Department to try to grandfather this project in a manner that would allow it to avoid compliance
with a new ordinance essentially tailored for it. The City must require the Project to comply with
San Francisco’s Slope and Seismic Hazard Zone Protection Act.

The City should apply the law as it exists at the time of Project approval, not Project
application. Since the Project has not yet been approved structurally, it must comply with the
Slope and Seismic Hazard Zone Protection Act. Furthermore, the Project’s inconsistency with
the Act is proof that the Project may have significant adverse impacts under CEQA. Where a
local or regional policy of general applicability, such as an ordinance, is adopted in order to
avoid or mitigate environmental effects, a conflict with that policy in itself indicates a potentially
significant impact on the environment.’ Indeed, any inconsistencies between a proposed project

36 San Francisco Ordinance 121-18.

57 PMND at p. 62.

8 1d.

% No Qil, Inc. v. City of Los Angeles, 13 Cal.3d at 84.

0 Pocket Protectors v. Sacramento (2005) 124 Cal. App.4th 903; Georgetown Preservation Society v. County of El
Dorado (2018) 30 Cal.App.5th 358.
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and applicable plans must be discussed in an EIR.®! A Project’s inconsistencies with local plans
and policies constitute significant impacts under CEQA.%* The Slope and Seismic Hazard Zone
Protection Act is a plan of general applicability adopted to foresee and mitigate environmental
effects. The Project’s failure to comply with that plan means it will be skipped over, which is
evidence that the Project may have adverse environmental impacts, requiring review and
mitigation in an EIR.

San Francisco’s Building Code section 1803.5.7 (Soils and Foundations) covers
projects where excavation would reduce support from any foundation. A registered design
professional is required to: prepare an assessment of the structure as determined from
examination of the structure, the review of available design documents and, if necessary,
excavation of test pits (obviously the test pit locations must be where the potential danger is).
The registered design professional must determine the requirements for underpinning and
protection and prepare site-specific plans, details and sequence of work for submission. Such
support must be provided by underpinning, sheeting and bracing, or by other means acceptable to
the building official.

The PMND omitted any independent analysis applying this requirement to the specific
Project conditions on Green Street. Instead, the PMND encouraged the developer to proceed
with excavation activities without a determination from an independent registered design and
construction professionals. Rather than finalize a plan to ensure the protection of the Coxhead
House’s foundation, the PMND would allow the developer to figure it out along the way. The
developer would “notify the geotechnical engineer and the building department five days prior to
any excavation, and the geotechnical engineer shall periodically be present during excavation to
observe the actual soil/rock conditions and to evaluate the stability of the cut.”®® The PMND
goes on, “if unacceptable earth movement or evidence of structural settlement is encountered
during construction, as determined by the geotechnical engineer, project excavation shall be
halted and the geotechnical engineer shall evaluate if additional measures are required to prevent
further movement.”%*

The PMND’s unenforceable recommendations are wholly inadequate because the
Planning Department is literally allowing the developer to wait until a serious problem arises
with the stability of the slope and structure before an actual plan is formulated.

CEQA prohibits deferral of mitigation measures. Feasible mitigation measures for
significant environmental effects must be set forth in an EIR for consideration by the lead

114 CCR § 15125(d); City of Long Beach v. Los Angeles Unif. School Dist. (2009) 176 Cal. App. 4th 889, 918;
Friends of the Eel River v. Sonoma County Water Agency (2003) 108 Cal. App. 4th 859, 874 (EIR inadequate when
Lead Agency failed to identify relationship of project to relevant local plans).

62 Endangered Habitats League, Inc. v. County of Orange (2005) 131 Cal.App.4th 777, 783-4, 32 Cal.Rptr.3d 177;
see also, County of El Dorado v. Dept. of Transp. (2005) 133 Cal.App.4th 1376 (fact that a project may be
consistent with a plan, such as an air plan, does not necessarily mean that it does not have significant impacts).

6 PMND at p. 62 (emphasis added).
%4 1d.
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agency's decision makers and the public before certification of the EIR and approval of a project.
The formulation of mitigation measures generally cannot be deferred until after certification of
the EIR and approval of a project. Guidelines, section 15126.4(a)(1)(B) states: "Formulation of
mitigation measures should not be deferred until some future time. However, measures may
specify performance standards which would mitigate the significant effect of the project and
which may be accomplished in more than one specified way."

The City may not defer development of mitigation measures for this critical
environmental impact that may undermine the very foundations of the Coxhead House. The
mitigation measures must be set forth in an EIR so that the public may analyze the adequacy of
those measures.

San Francisco’s Building Code section 3307.1 (Protection of Adjoining Properties)
requires the protection of adjoining properties during construction, remodeling and demolition
work. Protection must be provided for footings, foundations, party walls, chimneys, skylights
and roofs. The person conducting an excavation must provide written a 10-day written notice to
the owners of adjoining buildings advising them that the excavation is to be made and that the
adjoining buildings should be protected. The developer has commenced excavation activities at
the Project site on several occasions absent proper notice under this ordinance. The PMND
omitted this requirement further encouraging the developer to ignore its obligations to ensure the
protection of the Coxhead House.

As the foregoing shows, the Planning Department chose not to conduct an independent,
physical investigation of the above issues and legal requirements. Instead, it is essentially giving
the developer carte blanche to conduct a minimal amount of self-investigation and -reporting
will little agency oversight. Rather than independently verifying any geo-technical evidence, the
PMND focused on the difference of opinion of whether the two buildings’ foundations would
physically attach.®® Focusing the PMND’s impact analysis on this point resulted in a deficient
CEQA document by omitting analysis of the issues above. Moreover, evidence of a technical
dispute on a key issue among the parties triggered the necessity to prepare an EIR. The
“uncertainty created by the conflicting assertions made by the parties ... underscores the
necessity of the EIR.”®® A full EIR would resolve the issue of whether the two foundations
would physically touch and numerous other critical concerns.

ii. There is a Fair Argument that the Proposed Project Could
Directly and Significantly Impact the Coxhead House

To repeat, the Planning Department’s initial study found that “project construction could
compromise the structural integrity of the historic adjacent foundation at 2421 Green Street.”®’
And the PMND is correct that the Board of Supervisors already made the finding that “such an

% PMND at pp. 17, 64
% No Qil, Inc. v. City of Los Angeles, 13 Cal.3d at 85.
¢71d. at p. 18.
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impact could be considered significant.”®® Based on the findings of the Board and the initial
study, the Planning Department could no longer rely on a mitigated negative declaration. It was
required to prepare an EIR. According to the Board:

“The Karp Report and other information submitted at and prior to the January 9, 2018,
appeal hearing constituted substantial evidence that the Project, if approved, may result in
one or more substantial adverse changes in the significance of the neighboring historic
resource located at 2421 Green Street that have not been sufficiently addressed in the
Categorical Exemption for the Project...The Board finds that the Karp Report and other
information submitted at and prior to the January 9, 2018, appeal hearing constituted
substantial evidence not previously identified that affect the CEQA evaluation set forth in
the Categorical Exemption regarding how the Project may impair the significance of an
historic resource by causing impacts to its immediate surroundings.®’

Courts have long rejected agency CEQA processes where a subsequent CEQA document
reached the opposite conclusion of an earlier one absent any explanation.”® For example, when a
county revised its initial study and issued a second which contradicted the first, the court held
that the county was not free to “relegate[] the first initial study to oblivion.””! According to the
court, “We analogize such an untenable position to the un-ringing of a bell. The first initial study
is part of the record. The fact that a revised initial study was later prepared does not make the
first initial study any less a record entry nor does it diminish its significance.””?

By definition, the conclusions from the Board of Supervisors and initial study both create
a “fair argument” that the Project may have significant impacts, despite other evidence to the
contrary, including the PMND. In this way, courts may rely on statements made in an initial
study to establish a fair argument, even in the face of contradictory evidence.” Here, expert
opinion and other evidence demonstrated that the proposed Project is likely to cause significant
impacts that must be analyzed in an EIR.

Rather than prepare an EIR to independently investigate and disclose all potentially
significant impacts on the Coxhead House, the Planning Department plans to “coordinate” in the
future with the building department to obtain preliminary review of the developer’s geotechnical
report and geologic hazard study.”* According to the PMND, DBI’s Plan Review Services
Division staff reviewed a 2017 geotechnical investigation and made recommendations to revise
the report. Apparently, DBI’s recommendations “are reflected” in the April 25, 2019
geotechnical report. The Plan Review Services Division reviewed the revised report and found

8 Id.

% San Francisco Board of Supervisors, Motion No. M18-012, Adopting Findings Reversing the Categorical
Exemption Determination — 2417 Green Street, Amended February 6, 2018, File No. 180123, available at
https://sfgov.legistar.com/View.ashx?M=F&ID=5792879&GUID=75361D57-546D-41F0-BOA3-D11B6083C3D2.
70 Stanislaus Audobon Society, Inc. v. County of Stanislaus (1995) 33 Cal.App.4™ 144.

1d. at 154.

2 1d.

73 Gentry v. Murietta (1995) 36 Cal. App.4™ 1359.

74 PMND at p. 61.
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that “the report generally meets the standards for professional practice of geotechnical
engineering.”’> However, Project construction at this particular site presents an existential risk to
the structural integrity of the Coxhead House. A hands-off departmental “coordination” scheme,
along with its evasive finding that the report “generally” met profession standards, evidences a
wholly unacceptable lack of action by a permitting agency.

The Planning Department’s hands-off strategy which relied on the developer to prepare

all of technical analysis resulted in a PMND lacking in rigor or third-party objectivity. But
276

b (1954

CEQA requires negative declarations to reflect the lead agency’s “independent judgment.
“Any . . . mitigated negative declaration prepared pursuant to the requirements of this division
shall be prepared directly by, or under contract to, a public agency.””’ A mitigated negative
declaration must “reflect the independent judgment and analysis of the lead agency.””® The
Planning Department’s failure to conduct independent analysis or exercise independent judgment
was a violation of CEQA.

iii. The PMND Included an Inadequate and Unlawful Measure to
Mitigate the Project’s Significant Impacts on the Coxhead
House

As noted, the PMND contained a single mitigation measure purporting to address the
potentially significant impacts on the Coxhead House. According to the PMND, any concerns
over significant impacts would be resolved through an obligation by the developer to maintain
ongoing coordination with DBI and the Planning Department prior to and during project
construction:

“Mitigation Measure M-GE-1: Ongoing Coordination with the Planning Department
and the Department of Building Inspections Prior to and During the Construction Phase
Regarding Compliance with Geotechnical Requirements.

Pursuant to the San Francisco Department of Building Inspection process, the project
sponsor (and their design team, geotechnical engineer, and contractor, as applicable) will
be subject to ongoing coordination requirements with the planning department and the
building department regarding plan check reviews and building inspections prior to and
during construction work.”

According to the Planning Department, “Compliance with Mitigation Measure M-GE-1
would ensure the security and stability of the project site and adjacent properties. Furthermore, as
addressed under Impact CR-1, compliance with this mitigation measure would avoid any
potential impacts to historic resources.””’

75 1d. (emphasis added).

76 CEQA §21082.1(c); People v. County of Kern (1976) 62 Cal.App.3d 761, 775; Gentry v. Murietta (1995) 36
Cal.App.4" 1359, 1397-98.

7 CEQA §21082.1.

8 1d.; CEQA Guidelines §15074.

7 PMND at p. 63.
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The Planning Department’s ambiguous assurances notwithstanding, Measure M-GE-1 is
an unlawful end run around CEQA for four reasons. First, the PMND claims the measure
“ensures” the security and stability of the project site and the Coxhead House, but there is no
way to objectively evaluate that assurance. The only measure of success is some level of future
“coordination” between two departments that failed to communicate between one another on the
Project for roughly one year; it was not until the complaints and NOV's became too numerous to
ignore that the departments began to communicate on the Project. But even if the two
departments did coordinate successfully, Measure M-GE-1 still lacks an evidence-based,
measurable approach for success with real, physical requirements reviewable by the public and
decision-makers.

Second, the measure defers important project scrutiny and mitigation until after all of the
City’s approvals are final, eliminating Planning Commission, Board of Supervisors’ and public
input and oversight. CEQA prohibits permitting agencies from deferring environmental
mitigation until a future date after project approval.®® Specifically, courts have rejected agency
promises of “future studies subject to review and approval by planning and building services.” 8!
According to established caselaw, “the requirement that the applicant adopt mitigation measures
recommended in a future study is in direct conflict with the guidelines implementing CEQA.”%?
Indeed, for any “measures that will mitigate environmental effects, the project plans must be
revised to incorporate these mitigation measures before the proposed negative declaration is
released for public review ....”% Post-approval analysis and potential project revisions relied
upon as mitigation is forbidden. By deferring mitigation assessment until a future date, the
Planning Department has violated CEQA’s requirement that environmental review must occur at
the earliest feasible date in the planning process when “genuine flexibility remains.””*

Third, a lead agency may not base a negative declaration on the presumed success of
mitigation measures that have yet to be formulated at the time of project approval. One purpose
of a CEQA document is to ensure that the relevant environmental data is available to the agency
and considered by it prior to the decision to allow a commitment of resources to the project.®’

Finally, mitigation measures must be fully enforceable through permit conditions,
agreements, or other legally binding instruments.*¢ None of these legal requirements or
conditions is met with Mitigation Measure M-GE-1; therefore, the measure does not pass CEQA
muster.

8 Fairview Neighbors v. County of Ventura (1999) 70 Cal. App.4th 238, 245.

81 Sundstrom v. County of Mendocino (1988) 202 Cal.App.3d 296, 306-307.

82 1d.

8 1d.

8 Mount Sutro Defense Committee v. Regents of University of California (1978) 77 Cal.App.3d 20, 34.
8 No Oil, Inc., at p. 84.

% CEQA Guidelines §15126.4(a)(2).
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b. The PMND Unlawfully Concluded that the Project’s Aesthetic
Impacts on the Coxhead House would be Insignificant

The PMND finally acknowledged that the Coxhead House is an historical resource under
CEQA,? but it omitted any in-depth discussion or description of how and why the Coxhead
house is significant to San Francisco and must be afforded protection. Instead, for purposes of
evaluating impacts, the PMND purposefully treated the Coxhead House as a private residence
with little cultural value to the City. As shown below, the PMND is incorrect.

As background, the California Office of Historic Preservation deemed the Coxhead
House “clearly eligible” for the National Park Service’s Register of Historic Places having found
the Coxhead Residence “clearly eligible for the National Register of Historic Places,” because
“the Ernest Coxhead house is in outstanding and original condition, and retains an unusually
high degree of historic integrity.”5®

Properties deemed eligible for listing on the national historic registry of historic places,
like the Coxhead House, are protected under CEQA. An historical resource is a resource listed
in, or determined to be eligible for listing in, the California Register of Historical Resources.* If
a project may cause a substantial adverse change in the significance of a historical resource, that
project shall not be exempted from the statute.”

Mr. Kaufman’s house was designed by renowned California architect Ernest Albert
Coxhead in 1893. Mr. Coxhead lived in the residence with his family while he practiced
architecture in San Francisco. The house is considered one of the finest remaining examples of
Late Victorian Shingle Style, and architecture of the First Bay Area Tradition. The property has
been written about in notable books and scholarly works for decades. The house is one of the few
Coxhead nineteenth century buildings to survive the devastating 1906 earthquake and fires. The
house’s shingled architectural details greatly influenced the work of later renowned Bay Area
architects including Julia Morgan and Bernard Maybeck.”! The house is a San Francisco
treasure.

The Coxhead Residence is located on steep, narrow Green Street between Cow Hollow
and Pacific Heights. It is a three-story, wood-framed building clad in red cedar shingles trimmed
with painted redwood Arts & Crafts fenestration and trim. It has steep pitched roofs and
articulated dormers and ribbons of windows facing San Francisco Bay. The rear garden is
contiguous with another Historic Landmark, the Casebolt House. Finally, “the Ernest Coxhead
house is in outstanding and original condition, and retains an unusually high degree of historic

8 PMND at p. 17.

88 Letter from Office of Historic Preservation, at p.1 (September 13, 2017).

8 See San Francisco Preservation Bulletin No. 16 (2004); CEQA §21084(e); CEQA Guidelines §15300.2(f).
0 CEQA § 21084.1.

°! See Nomination for Listing National Register of Historic Places, August 28, 2017.
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integrity.”®? The state of California has found the Coxhead Residence “clearly eligible for the
National Register of Historic Places.””?

San Francisco’s Preservation Bulletin No. 16 sets out a two-step process for evaluating
the potential for proposed projects to impact historical resources. First, a Preservation Planner
determines whether the property is an historical resource as defined by CEQA Guidelines
Section 15064.5(a)(3); and, second, if the property is an historical resource, it then evaluates
whether the proposed action or project would cause a “substantial adverse change” to the
historical resource.’*

CEQA defines a "substantial adverse change” as the physical demolition, destruction,
relocation or alteration of the historical resource or its immediate surroundings such that the
significance of the historical resource would be materially impaired. CEQA goes on to
define "materially impaired” as work that materially alters, in an adverse manner, those physical
characteristics that convey the resource’s historical significance and justify its inclusion in the
California Register of Historic Places, a local register of historical resources, or an historical
resource survey.”

The question is whether the PMND properly investigated potential Project-induced
alterations to the Coxhead House or its immediate surroundings that could materially impair its
significance as a historical resource? The answer is no. The PMND identified several potentially
significant impacts such as the loss of views from 24 windows, and admitted that “the intent of
the original design of the 2421 Green Street was to take advantage of the views from the eastern,
western and northern elevations.”® But it dismissed these impacts on an historic resource by
making the conclusory statement that “the quality of views from the windows that would be
blocked by the proposed project is not an aspect of historic significance and is not character-
defining to the architectural significance of the building.” But the PMND provided an
unsupported opinion rather than presenting facts for decision makers and the public to weigh.
Licensed architect and expert on historical resources, Carol L. Karp, submitted an expert report
that found were the City to allow the developer to increase the existing building envelope it
would obliterate views from the Coxhead House and the City has made no provision for
protecting this important aspect of the Coxhead House.”’

Then the PMND concluded that even if the blocked windows were a significant impact,
“loss of private views does not constitute a significant impact under CEQA and therefore is not
included in this analysis.”® The City’s conclusion ignores the fact that the Coxhead House is an

2 1d.

93 Letter from Office of Historic Preservation, p. 1 (September 13, 2017)

%4 San Francisco Preservation Bulletin No. 16, at p. 2.

%5 CEQA Guidelines 15064.5(b), Bulletin 16, p. 9.

% PMND at p. 20.

97 Carol L. Karp Report at p. 2 (Dec. 30, 2017). Carol Karp’s report is incorporated herein in its entirety by
reference.

% 1d. at p. 19.
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historic resource. While it may be true that private views are generally not significant impacts
under CEQA, this is ignores the fact that the views, light and air here at issue are integral parts of
the historical significance of the Coxhead House. CEQA protects the elements of the house,
such as view, light and air which contribute to the house’s historical significance — unlike views
from an ordinary private residence. The issue is not whether the current resident of the Coxhead
House is entitled to private views; rather the issue is whether the City should prioritize the short-
term economic interest of a private developer who does not intend to reside at 2417 Green Street
over an important historic resource that would be materially impaired should the City allow the
developer to overbuild the lot and permanently block 24 historic windows.

Furthermore, story poles clearly show that the proposed Project will block public views
of the Coxhead House from Pierce Street and Green Street. While the MND acknowledges that
public views of the Coxhead House would be impaired, it dismisses this impact since these are
allegedly not the “primary views” of the house.”” However, CEQA has no provision that
disregards secondary as opposed to primary views of an historic resource.!”’ There is no dispute
that the proposed Project will block views of the historic Coxhead House from public streets.
This is a significant impact requiring review under CEQA.

The foregoing illustrates the need for comprehensive analysis in an EIR absent
unsupported, conclusory statements and misstatements of the law.

c. The PMND Unlawfully Concluded that the Project Would not
Significantly Impact Land Use and Planning

Even if a public agency has deemed a project consistent with general or specific plans,
such as design guidelines, or zoning ordinances, it can still be subject to CEQA review.'"! This is
because findings in a CEQA document may differ from findings made in consistency
determination for zoning or local and/or general plans. Thus, separate CEQA analyses may be
required. The PMND got this rule exactly backwards: “Land use impacts could be considered
significant if a proposed project conflicts with any plan, policy, or regulation adopted for the
purpose of avoiding an environmental effect. However, a conflict with a plan, policy, or
regulation adopted for the purpose of mitigating an environmental effect does not necessarily
indicate a significant effect on the environment.”'%? Then, absent any investigation, the PMND
concluded, “the proposed project would result in a less-than-significant impact with regard to
consistency with existing plans and policies adopted for the purpose of avoiding an
environmental effect.”!%

Not only did the Planning Department fail to properly state the actual CEQA
requirements for assessing land use impacts, the Project is inconsistent with numerous provisions

% PMND at p. 21.

100 See, e.g., Ocean View Estates Homeowners Assn., Inc. v. Montecito Water Dist., 116 Cal. App.4th 396 (2004).
101 Georgetown Preservation Society v. County of El Dorado (2018) 30 Cal.App.5th 358

102 PMND at p. 12.

131d. at p. 13
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of the Cow Hollow Neighborhood Design Guidelines (CHNDG) and the San Francisco Zoning
Code, but it failed to include any consistency analysis in the PMND. In fact, the proposed Project
violates the CHNDG and Zoning Code by, inter alia:

e Encroaching on shared mid-block open space.

e Obstructing access to light and air.

e Creating a structure with volume and massing that is inconsistent with the
neighborhood.

e The proposed 5,115 square foot home on a 2500 square foot lot will result in a
floor area ratio (FAR) of almost 2.5, in a neighborhood with an average FAR of
approximately 1.0.

e Failing to comply with terracing requirements.

e Failing to respect the adjacent historic Coxhead House.

In addition, the proposed Project may be inconsistent with local land use requirements
because it now includes two living units rather than one. The PMND only makes a passing
reference to a newly-added first floor 1,023 square-feet, one-bedroom accessory dwelling unit
(ADU).'"%* This is a significant change to the Project which under several sets of plans
contemplated a single-family residence. The PMND does not describe the ADU nor does it
disclose whether the ADU is compatible with state and San Francisco land use ordinances.

San Francisco allows ADUs as a means of addressing the City’s severe housing shortage.
However, both state and local law place certain restrictions on such residences. CEQA analysis is
required for this aspect of the Project because the Planning Department has utterly failed to meet
its disclosure obligations to the public by refusing to describe the regulatory basis for the
proposed ADU and by not providing the supporting drawings and plans for a second residence.
To date, the entire discussion of the ADU is comprised of a single sentence: “a one-bedroom
accessory dwelling unit measuring approximately 1,023 square feet on the first floor.”!%

Under San Francisco’s 2017 ordinance covering the permitting requirements of ADUs,
the ADU process is comprised of “Waiver” and “No Waiver” programs. % Homeowners must
assess which program applies to their particular situation because each program entails different
requirements and permitting paths. Absent any help from the Planning Department, the interested
public is left to figure out which program might apply to 2417 Green Street.

For example, if the newly-proposed ADU falls within the waiver program, the developer
must construct it entirely within the existing built envelope, i.e., the area within the walls of the
existing building.'%” The developer could increase the height of the building by three feet for
ADU construction, but only if the building is also undergoing full seismic retrofitting for the

104 PMND at Cover Page.

105 1d.; See also second exemption at p. 2.

106 Construction of Accessory Dwelling, Ord. No. 162-17 (July 11, 2017).

197 http://default.sfplanning.org/plans-and-programs/planning-for-the-city/accessory-dwelling-
units/Waiver ADUFactSheet.pdf.
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entire structure.'® Under this program, the developer would need to apply for compliance
waivers from the zoning administrator to violate rear yard, parking, open space, density
requirements or reductions in the amount of exposure currently required by San Francisco law.!'”
All other Planning Code requirements would still have to be met.!!” The Project cannot fall
within the waiver program since it involves substantial expansion of the existing building
envelope.

9

On the other hand, the ADU might fit within the no waiver program.'!! Here the ADU
can be an expansion to the existing building, by taking habitable space from within the existing
single-family home, or by constructing a new structure within the buildable area of the lot.!!?
However, if an expansion is proposed for the project as part of the no waiver program,
neighborhood notice under Sections 311/312, and design review are required.!'® Importantly, in
order for the ADU to be eligible for this program, it must not require any waivers for open space
(300-400 sq/ft per unit), rear yard setbacks (25 percent of the rear yard must remain open),
density or light exposure.

The Planning Department did not provide any information on the design or floor plan of
the proposed ADU so it is an open question which program applies. Still, it appears it may fall
within the no waiver program because the project has always involved an expansion of an
existing building (from 4,118 sq/ft to 5,115 sqg/ft). In that case, the developer is required to
provide Section 311 notice.

In addition, state law requires local governments to impose standards on ADUs that,
among other things, “prevent adverse impacts on any real property that is listed in the California
Register of Historic Places,”!!'* or, “any other known historical resource.”!!® For historical
resources, the Planning Department is required to modify the project to prevent or mitigate such
impacts.'!® The evidence already shows previous building plans would impact the Coxhead
House. Therefore, the Planning Department is required to make an affirmative finding that
adding an additional residence to the parcel will have no impact on the Coxhead House.

Finally, under California law, San Francisco may require the applicant for an ADU to be
an owner/occupant.!!” This makes for good public policy. Allowing a speculator to build two or
more residences on a single-family parcel (RH-1) to maximize profits while taking advantage of
less restrictive land use requirements violates the spirit of the statute, which was meant to allow

108 1d.

109 1d.

10 1d.

"1 http://default.sfplanning.org/plans-and-programs/planning-for-the-city/accessory-dwelling-
units/NoWaiver ADUFactSheet.pdf

1214

113 1d.

114 Government Code § 65852.2(a)(1)(B)(i).

15 San Francisco Ord. No. 162-17 § 207(6)(B)(v).
16 1d.

17 Government Code § 65852.2(a)(1)(D)(6)



2417 Green Street (2017-002545ENV)

City of San Francisco Planning Commission
July 15,2019

Page 22 of 23

existing homeowners to convert unused garage or basement space or legalize an existing in-law
flat to provide additional living space to existing homes.

Given the many open questions surrounding this aspect of the Project, the only way
decision makers and the public can assess the merits and legality of the proposal is to analyze its
potentially significant impacts on land use and the Coxhead House in an EIR.

d. The PMND Unlawfully Concluded that the Project would have No
Impacts Related to Hazardous Materials

The Project site is located on the City’s Maher Map of potentially contaminated
sites. Mr. Kaufman has already produced the City’s Maher Map showing the presence of
numerous known contaminated sites within 100 feet of the proposed Project. In fact, the
application materials indicate that the subject property would require 408 cubic yard of soil
excavation and removal. Given the listing of the property on the Maher Map, this excavation
may disturb potentially contaminated soil, which may expose nearby residents and/or
construction workers to hazardous chemicals. Thus, there is a fair argument that the Project may
have adverse environmental impacts that must be analyzed under the Maher Ordinance and
CEQA.

The administrative record shows that the City’s Maher Waiver was improper and
required:
e Site Mitigation Plan,
¢ An Environmental Health and Safety Plan,
e Dust Control Plan, and
e Other documents, as required under the Maher Program.

To date, none of those documents have been produced. According to the PMND, the
developer took soil samples from “two sample locations within the existing garage.”!!® However,
it appears that the garage area was renovated and expanded by the previous owner, during his
tenure over the past thirty years. As a result, this is an area where the soil would be expected to
have been removed and replaced with clean fill. Furthermore, the Maher Map clearly shows that
the entire parcel is potentially contaminated. Two samples taken from “within the existing
garage” are clearly insufficient to show that the entire parcel is not contaminated. In particular,
the Project will involve significant soil excavation in the rear yard, which has not yet been tested.
Unfortunately, this situation is reminiscent of the scandal plaguing Hunters Point Shipyard,
where the “expert” consultant purposely tested soil from an area known to be clean. The
Planning Department cannot repeat this grievous error. The City must develop a site mitigation
plan as part of a full and independent EIR investigation prior to Project approval. The plan must
be made available to the public so the public and decision-makers can determine if the plan is
adequate or if additional mitigation is necessary.

18 PMND, p. 72.
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CONCLUSION

After being ordered by the Board of Supervisors to prepare a CEQA document to
investigate and disclose the proposed Project’s potentially significant impacts on the Coxhead
House, the Planning Department prepared a bare bones mitigated negative declaration devoid of
independent agency investigation and analysis. An EIR is required since eminently well-
qualified experts have concluded that the proposed Project will have adverse impacts on the
historic Coxhead House. As the Court of Appeal has stated, “It is the function of an EIR, not a
negative declaration, to resolve conflicting claims, based on substantial evidence, as to the
environmental effects of a project.”!!®

Indeed, the PMND deferred to the developer to provide information on potential impacts
and to choose solutions to address problems should they arise. CEQA was enacted in 1970 for no
greater reason than to avoid such behind the scenes, backroom deals between developers and
permitting agencies. Well-conceived projects should have nothing to hide so that in a proper
CEQA analysis decision makers and the public can be assured approved projects will be safe for
people and the environment. The Planning Department must do its job as an independent agency
charged with protecting the people of San Francisco, not private developers. The PMND
provides no assurances it understands that ~

Lozeau Drury LLP

cc: Sup. Catherine Stefani
Sup. Aaron Peskin

19 pocket Protectors, 124 Cal.App.4th at 935.
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City and County of San Francisco
Department of Building Inspection
1660 Mission Street

San Francisco, CA 94103

Attention: Stephan Leung
Plan Review Services Division

Subject: “Preliminary Review of Geotechnical Report
2417 Green Street, San Francisco, Block/Lot 0560/028
DBI Permit Numbers: 2017-0428-5244"

Dear Mr. Leung:

This correspondence responds to your letter dated 5/16/19 that was requested by and addressed to
Jeanie Poling, Senior Environmental Planner, San Francisco Planning (CPD) Department
(Attachment I). Your letter was just issued by CPD as part of their Preliminary Mitigated Negative
Declaration (PMND) prepared by Jeanie Poling for the subject project and your opinions are
contained in the Declaration as well as your entire letter, issued under the letterhead of Director
Tom Hui, being referenced as footnote 88 on page 61 as well as an e-mail from you as footnote §9
on page 64. Your opinion of the 4/25/19 report by Christian Divis, as expressed in the last
paragraph of your 5/16/19 letter and quoted by Jeanie Poling, on page 61 of the declaration
referring by footnote to your 5/16/19 letter, was summarized as: “...the report generally meets the
standards for professional practice of geotechnical engineering.” In the PMND you are termed
“DBI staff”. Your engineering opinions communicated to CPD, which impact the subject project,
in addition to your 5/16/19 letter, permeate the PMND written by Jeanie Poling.

The above notwithstanding, there are very serious problems with your review and representations,
which are summarized below.

1. There is no indication in the 4/25/19 Divis report or your letter of 5/16/19 that either of
you understand that the project adjoiner is situated on a steep slope below the Coxhead
House at 2421 Green Street, which is an historical architectural resource supported by 127
year old brick foundations. Your 5/16/19 letter does not acknowledge receipt and reading
of the undersigned’s report of 1/17/19 (Attachment IT) that shows the new project will be
well below the foundation of 2421 Green and attempts to design let alone build, without
the requisite geotechnical investigation and a proper topographical survey will impair
lateral and subjacent support to the foundations of 2421 Green. The 1/17/19 (and the prior
1/19/18 report to the Board of Supervisors) contain reproductions of the San Francisco
Building Code’s requirements for protecting and providing lateral and subjacent support
for new foundations along property lines below neighboring properties.

100 TRES MESAS, ORINDA CA 94563 (415) 860-0791 fax: (925) 253-0101 e-mail: Ibk@berkeley.edu
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43 The 4/25/19 Divis report that is called, by CPD, an “investigation” is not at all a proper soil
and foundation (geotechnical) investigation for the subject project. The issue of
undermining laterally the foundations of the historic 2421 Green house have not been
addressed in any way in the Divis report nor was it caught in your letter. A geotechnical
investigation report that “generally meets the standards for professional practice of
geotechnical engineering.” would necessarily contain the results of a physical investigation
at the property line where excavation and new foundations are shown on the architectural
drawings. A proper investigation would be to coordinate field work with a land surveyor’s
orthocontour map (there is none) that shows topography, features, and elevations for all
existing improvements so a geotechnical investigation must absolutely include test pits to
determine the elevations of the existing foundations on the neighboring property as well as
the characteristics of the underlying soil or rock. In your 5/16/19 letter you, as did Divis,
ignore this existing foundation standard for geotechnical investigations. Internal or external
exploration away from the foundations at the property line do not at all fulfill the standard
requirements for compliance with design necessary for underpinning and shoring of
excavations near property lines and protection of neighboring foundations under 2016 SFBC.

3. In your 5/16/19 letter you state “We understand that the proposed site improvements will
exclude expanding the existing garage to the rear of the existing residence...”. You
understood wrong; the intent is to expand the existing garage (and other improvements) to the
rear but also toward 2421 Green’s foundations as shown on the architectural drawings; existing
on Sheet D1.0 and proposed on Sheet A1.0. This expansion will cause the planned excavation
to approach the 2421 Green boundary which threatens the stability of the older building and the
127 year old brick foundations, all of which comprise the neighboring historic architectural
resource. You do not state whether or not you have visited the site and observed the excavation
that has already begun without a proper geotechnical report of investigation, without the
calculations and detailing necessary under 2016 SFBC §1803.5.7 (excavations near property
lines) and not compliant with 2016 SFBC §3307.1 (protection of neighboring property and
maintenance of lateral and subjacent support to neighboring foundations). If you had observed
conditions and read my 1/17/19 report to the Planning Commission you would also know that
permits for the project were suspended by SFDBI more than a year ago and in excess of several
Notice of Violations have been issued by SFDBI after suspension of the building permits in 2017,

4. The 4/25/19 Divis report contains no recommendations for underpinning, shoring, and excavation
and your 5/19/19 letter does not point out that there are no recommendations. Regardless, Jeanie
Poling, in her PMND (page 60, §5) states “The geotechnical report concludes that the site can be
developed as planned, provided the recommendations presented in the report are incorporated plans
and specifications and implemented during construction.” But there are no recommendations
compliant with 2016 SFBC §1803.5.7 (excavations) and 2016 SFBC §3307.1 (protection). Nor
could there be any pertinent recommendations, such as pressure diagrams and construction methods
to protect 2421 Green because there was no investigation for that purpose and because, as already
commenced, excavating will be without shoring and underpinning (actually, impossible tasks without
authorization from the owner of 2421 Green). Divis notes that the excavation will be 4 or 5 feet
from the property line, but plans for the suspended permit show new foundations on the property line
(Attachment II) and he also forgot he certified (Attachment III), for the suspended permit, that those
plans complied with his now discarded 1/12/17 report. So there can be no valid recommendations
without survey and investigation, but the PMIND states, at top of page 64, no survey is required.

LAWRENCE B. KARP CONSULTING ENGINEER
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In your 5/19/19 letter, which CPD depended upon, you state “the site falls within the slope protection area
(Blume, 1974) and the proposed works involve excavation that might have an impact on the slope stability
and adjacent properties, and therefore, this project is subject to the Slope Protection Act.” You are way
out of date which is something that indicates to me that you have not practiced long as a geotechnical
engineer in San Francisco. John Blume’s version has been superceded many times over the past 45 years,
although it provides useful information the subject project is governed by Ordinance No, 121-18 “Slope
and Seismic Hazard Protection Zone Act (effective 6/23/18)” contained in SFDBI Information Sheet,
10/2/18 (Attachment I'V) which applies to various standards including slopes that exceed inclinations of
4h to 1v per the City’s 7/25/18 topographic map. The site is also within a landslide area as designated on a
map posted on the second floor of 1660 Mission Street, which Divis just happened to include a
reproduction of in his now discarded report of 1/12/17 (Attachment V). However, in his present report
Divis makes no mention of the current Slope and Seismic Hazard Zone Protection Act (SSPA) as the
subject project may have a substantial impact on slope stability. The SPA has a questionnaire that the
engineer or architect of record has to complete under penalty of perjury; as shoring (and other tasks) are
required there are a multitude of requirements that must be followed of which presenting a proper report of
geotechnical investigation at the property line and including recommendations based on a topographic
survey and the investigation is fundamental and cannot be met by the current report. The PMND refers to
only a required peer review by “a licensed geotechnical engineer”, which is incomplete

In both my 1/9/18 and 1/17/19 (Attachment II, Exhibit 4, page 4) reports I refer to a section drawn for
his permit submittal by the sponsor (owner, engineer, applicant, contractor Christopher Durkin) wherein
he shows a new foundation for 2417 Green hanging in midair, no ground support or attachment other
than dowels anchored into the brick foundation of 2421 Green (this is where Divis thinks there is a
distance of 4 or 5 feet to the property line). Durkin insists that the dowels are, to summarize his excuse
in technical language, witness lines. After my 1/9/18 report pointing that out he did nothing to correct
the detail to show a connection to other foundation elements or resting on the ground, his architect did
the necessary correction: the 6/8/18 architectural drawings, Sheet A3.2, showing the same transverse
section, has the footing extended over away from the propertly line to the garage wall instead of being
anchored to 2421 Green. Jeanie Poling, in collusion with Durkin, had him write her a letter of
“Clarification” which turned out to be frantic hysterics (this writer and the undersigned, who was an
engineer reporting and designing shoring and underpinning in San Francisco long before Durkin was
born) was accused of fraud and elder abuse. Jeanie Poling then quoted Durkin and wrote in the PMND
“The project sponsor subsequently clarified that the lines on the plans are call outs for longitudinal
[sic] reinforcement in the wall footing and do not show a connection to the adjacent foundation.” Note
that “longitudinal” bars would be parallel to the property line, not perpendicular like the cross footing
bars would be which Durkin claims. She then wrote “DBI staff reviewed this plan sheet and concurred
with the project sponsor that [t]here is no physical connection between the new footings and the
neighbor’s existing masonry footings.” referring to your e-mail of 6/13/19 to CPD (page 64, 3). By the
way, the mid-air connection at the transverse section is not a “plan sheet”, and the excavation and
foundation construction is on the property line, not 4 or 5 feet away as Divis states several times.

A proper geotechnical investigation is required, complete with shoring and underpinning recommendations
and construction sequencing, and details with elevations pursuant to a topographical land survey, to protect
the neighbor’s 127 year old brick foundations and building. Wittt \\,\t\_“','.”"n;
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SAN FRANCISCO
PLANNING DEPARTMENT

Notice of Availability of and Intent to
Adopt a Mitigated Negative Declaration

Date: June 26, 2019

Case No.: 2017-002545ENV

Project Title: 2417 Green Street

Zoning: RH-1 [Residential-House, One Family] Use District
40-X Height and Bulk District

Block/Lot: 0560/028

Chris Durkin, 2417 Green Street, LLC
(415) 407-0486

Jeanie Poling — (415) 575-9072
jeanie.poling@sfgov.org

Project Sponsor:

Staff Contact:

This notice is to inform you of the availability of the environmental review document concerning the
proposed project as described below. The document is a preliminary mitigated negative declaration
(PMND), containing information about the possible environmental effects of the proposed project. The
PMND documents the determination of the Planning Department that the proposed project could not
have a significant adverse effect on the environment. Preparation of a mitigated negative declaration does
not indicate a decision by the City to carry out or not to carry out the proposed project.

Project Description: The project site is on the south side of Green Street on the block bound by Green,
Pierce, Scott, and Vallejo streets in the Pacific Heights neighborhood. The 2,500-square-foot project site

contains a vacant four-story single-family residential building constructed circa 1905. The property at its
Green Street frontage slopes with an elevation of approximately 150 feet along the western (up slope) side
to 145 feet along eastern (down-slope) side. The project would lower building floor plates by
approximately 2 feet, construct one- and three-story horizontal rear additions, and construct third and
fourth floor vertical additions above the existing building. The floor area would increase from
approximately 4,118 square feet to approximately 5,115 square feet. A one-bedroom accessory dwelling
unit measuring approximately 1,023 square feet would be added on the first floor. The project also
proposes a partial excavation of the rear yard for a sunken terrace, facade alterations, interior
modifications, and expansion of the existing basement level garage to accommodate one additional
vehicle, for a total of two vehicle parking spaces. The proposed project requires issuance of building
permits by the Department of Building Inspection (DBI) and has been scheduled for a
discretionary review hearing before the Planning Commission.

The PMND is available to view or download from the Planning Department’s environmental review
documents web page (https://sfplanning.org/environmental-review-documents). Paper copies are also
available at the Planning Information Center (PIC) counter on the ground floor of 1660 Mission Street,
San Francisco.

www.sfplanning.org

P EIREEE: 415.575.9010 | Para Informacion en Espafiol Llamar al: 415.575.9010 | Para sa Impormasyon sa Tagalog Tumawag sa: 415.575.9121

1650 Mission St.
Suite 400

San Francisco,
CA 94103-2479

Reception:
415.558.6378

Fax:
415.558.6409

Planning
Information:
415.558.6377


https://sfplanning.org/environmental-review-documents

NOA of Mitigated Negative Declaration Case No. 2017-002545ENV
June 26, 2019 2417 Green Street

If you have questions concerning environmental review of the proposed project, contact the Planning
Department staff contact listed above.

Within 20 calendar days following publication of the PMND (i.e.,, by 5:00 p.m. on July 16, 2019, any
person may:

1) Review the PMND as an informational item and take no action;

2) Make recommendations for amending the text of the document. The text of the PMND may be
amended to clarify or correct statements and may be expanded to include additional relevant issues
or to cover issues in greater depth. This may be done without the appeal described below; OR

3) Appeal the determination of no significant effect on the environment to the Planning Commission in
a letter which specifies the grounds for such appeal, accompanied by a $617 check payable to the San
Francisco Planning Department.! An appeal requires the Planning Commission to determine whether
or not an Environmental Impact Report must be prepared based upon whether or not the proposed
project could cause a substantial adverse change in the environment. Send the appeal letter to the
Planning Department, Attention: Lisa Gibson, 1650 Mission Street, Suite 400, San Francisco, CA 94103
or emailed to lisa.gibson@sfgov.org. The letter must be accompanied by a check in the amount of
$617.00 payable to the San Francisco Planning Department, and must be received by 5:00 p.m. on
July 16, 2019. The appeal letter and check may also be presented in person at the PIC counter on the
first floor of 1660 Mission Street, San Francisco.

In the absence of an appeal, the mitigated negative declaration shall be made final, subject to necessary
modifications, after 20 days from the date of publication of the PMND. If the PMND is appealed, the final
mitigated negative declaration (FMND) may be appealed to the Board of Supervisors. The first approval
action, as identified in the initial study, would establish the start of the 30-day appeal period for the
FMND pursuant to San Francisco Administrative Code Section 31.16(h).

Members of the public are not required to provide personal identifying information when they
communicate with the Commission or the Department. All written or oral communications, including
submitted personal contact information, may be made available to the public for inspection and copying
upon request and may appear on the Department’s website or in other public documents.

1 Upon review by the Planning Department, the appeal fee may be reimbursed for neighborhood organizations
that have been in existence for a minimum of 24 months.

SAN FRANCISCO 2
PLANNING DEPARTMENT









LAWRENCE B. KARP
CONSULTING GEOTECHNICAL ENGINEER

FOUNDATIONS, WALLS, PILES
UNDERPINNING, TIEBACKS

DEEP RETAINED EXCAVATIONS
SHORING & BULKHEADS

CEQA, EARTHWORK & SLOPES
CAISSONS, COFFERDAMS
COASTAL & MARINE STRUCTURES

September 9,2019 SOIL MECHANICS, GEOLOGY

GROUNDWATER HYDROLOGY
CONCRETE TECHNOLOGY

Richard Drury, Esq. I

Lozeau Drury LLP

1939 Harrison Street, Suite 150

Oakland, CA 94612

Dear Mr. Drury:

The following is a summary résumé of qualifications and expertise, and general consulting
conditions, that was used recently in an expert disclosure statement:

“Lawrence B. Karp holds an earned doctorate in civil engineering and other degrees from the
University of California, Berkeley (with honors), and he is licensed as a civil and geotechnical
engineer and architect in California, as an architect and a professional engineer, civil or
structural engineer in other states, and as a marine engineer/naval architect in Washington.

Dr. Karp was awarded a post-doctoral Earthquake Engineering certificate by the University of
California, Berkeley (with distinction). He has been issued national certifications in structural
engineering and architecture. Dr. Karp taught advanced foundation design and construction at
Berkeley for 11 years and at Stanford for 3 years, and he has been a court appointed expert on
engineering design and construction at various times and in counties in California over the last
40 years. In 1989 he was appointed by SFDPW to be special inspector of buildings following
the Loma Prieta Earthquake. He has membership in various professional societies, and he has
authored numerous technical reports as well as conference and journal papers.

With over 55 years experience in design and construction, Dr. Karp specializes in soil-structure
interaction and resistance to lateral forces with applications to foundations for buildings and
other structures including all types of ground support systems, deep retained excavations, bulk-
heads, tiebacks, underpinning, shoring and demolition, environmental analyses, controlled
grading and slope stabilization including landslide repair, investigation of causation and
remediation of foundation failures, seismic upgrades of foundation for buildings and other
structures, reinforced and prestressed concrete technology, determination of defects in
construction and materials, stability evaluation of excavations and retentions, slopes, earthwork,
demolition and construction logistics, coastal engineering, and groundwater hydrology.”

I have a professional claim and complaint free history, and maintain, subject to continuing availability,
a $1M policy of professional liability insurance. Fees for consulting include all expenses except air
fare and rentals, out of town accommodations and distant travel, hiring or subcontracting of field
equipment and crew or subcontractors, sampling, and laboratory testing of samples or products.

Yours truly,

PN

Lawrence B. Karp

100 TRES MESAS, ORINDA CA 94563 (415) 860-0791 fax: (925) 253-0101 e-mail: Ibk@berkeley.edu




CONSULTING GEOTECHNICAL ENGINEER
FOUNDATIONS, WALLS, PILES
UNDERPINNING, TIEBACKS
DEEP RETAINED EXCAVATIONS
SHORING & BULKHEADS
CEQA, EARTHWORK & SLOPES
CAISSONS, COFFERDAMS
COASTAL & MARINE STRUCTURES
July 5, 2019 SOIL MECHANICS, GEOLOGY
GROUNDWATER HYDROLOGY
CONCRETE TECHNOLOGY
City and County of San Francisco
Department of Building Inspection
1660 Mission Street

San Francisco, CA 94103

Attention: Stephan Leung
Plan Review Services Division

Subject: “Preliminary Review of Geotechnical Report
2417 Green Street, San Francisco, Block/Lot 0560/028
DBI Permit Numbers: 2017-0428-5244"

Dear Mr. Leung:

This correspondence responds to your letter dated 5/16/19 that was requested by and addressed to
Jeanie Poling, Senior Environmental Planner, San Francisco Planning (CPD) Department
(Attachment I). Your letter was just issued by CPD as part of their Preliminary Mitigated Negative
Declaration (PMND) prepared by Jeanie Poling for the subject project and your opinions are
contained in the Declaration as well as your entire letter, issued under the letterhead of Director
Tom Hui, being referenced as footnote 88 on page 61 as well as an e-mail from you as footnote §9
on page 64. Your opinion of the 4/25/19 report by Christian Divis, as expressed in the last
paragraph of your 5/16/19 letter and quoted by Jeanie Poling, on page 61 of the declaration
referring by footnote to your 5/16/19 letter, was summarized as: “...the report generally meets the
standards for professional practice of geotechnical engineering.” In the PMND you are termed
“DBI staff”. Your engineering opinions communicated to CPD, which impact the subject project,
in addition to your 5/16/19 letter, permeate the PMND written by Jeanie Poling.

The above notwithstanding, there are very serious problems with your review and representations,
which are summarized below.

1. There is no indication in the 4/25/19 Divis report or your letter of 5/16/19 that either of
you understand that the project adjoiner is situated on a steep slope below the Coxhead
House at 2421 Green Street, which is an historical architectural resource supported by 127
year old brick foundations. Your 5/16/19 letter does not acknowledge receipt and reading
of the undersigned’s report of 1/17/19 (Attachment IT) that shows the new project will be
well below the foundation of 2421 Green and attempts to design let alone build, without
the requisite geotechnical investigation and a proper topographical survey will impair
lateral and subjacent support to the foundations of 2421 Green. The 1/17/19 (and the prior
1/19/18 report to the Board of Supervisors) contain reproductions of the San Francisco
Building Code’s requirements for protecting and providing lateral and subjacent support
for new foundations along property lines below neighboring properties.

100 TRES MESAS, ORINDA CA 94563 (415) 860-0791 fax: (925) 253-0101 e-mail: Ibk@berkeley.edu
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43 The 4/25/19 Divis report that is called, by CPD, an “investigation” is not at all a proper soil
and foundation (geotechnical) investigation for the subject project. The issue of
undermining laterally the foundations of the historic 2421 Green house have not been
addressed in any way in the Divis report nor was it caught in your letter. A geotechnical
investigation report that “generally meets the standards for professional practice of
geotechnical engineering.” would necessarily contain the results of a physical investigation
at the property line where excavation and new foundations are shown on the architectural
drawings. A proper investigation would be to coordinate field work with a land surveyor’s
orthocontour map (there is none) that shows topography, features, and elevations for all
existing improvements so a geotechnical investigation must absolutely include test pits to
determine the elevations of the existing foundations on the neighboring property as well as
the characteristics of the underlying soil or rock. In your 5/16/19 letter you, as did Divis,
ignore this existing foundation standard for geotechnical investigations. Internal or external
exploration away from the foundations at the property line do not at all fulfill the standard
requirements for compliance with design necessary for underpinning and shoring of
excavations near property lines and protection of neighboring foundations under 2016 SFBC.

3. In your 5/16/19 letter you state “We understand that the proposed site improvements will
exclude expanding the existing garage to the rear of the existing residence...”. You
understood wrong; the intent is to expand the existing garage (and other improvements) to the
rear but also toward 2421 Green’s foundations as shown on the architectural drawings; existing
on Sheet D1.0 and proposed on Sheet A1.0. This expansion will cause the planned excavation
to approach the 2421 Green boundary which threatens the stability of the older building and the
127 year old brick foundations, all of which comprise the neighboring historic architectural
resource. You do not state whether or not you have visited the site and observed the excavation
that has already begun without a proper geotechnical report of investigation, without the
calculations and detailing necessary under 2016 SFBC §1803.5.7 (excavations near property
lines) and not compliant with 2016 SFBC §3307.1 (protection of neighboring property and
maintenance of lateral and subjacent support to neighboring foundations). If you had observed
conditions and read my 1/17/19 report to the Planning Commission you would also know that
permits for the project were suspended by SFDBI more than a year ago and in excess of several
Notice of Violations have been issued by SFDBI after suspension of the building permits in 2017,

4. The 4/25/19 Divis report contains no recommendations for underpinning, shoring, and excavation
and your 5/19/19 letter does not point out that there are no recommendations. Regardless, Jeanie
Poling, in her PMND (page 60, §5) states “The geotechnical report concludes that the site can be
developed as planned, provided the recommendations presented in the report are incorporated plans
and specifications and implemented during construction.” But there are no recommendations
compliant with 2016 SFBC §1803.5.7 (excavations) and 2016 SFBC §3307.1 (protection). Nor
could there be any pertinent recommendations, such as pressure diagrams and construction methods
to protect 2421 Green because there was no investigation for that purpose and because, as already
commenced, excavating will be without shoring and underpinning (actually, impossible tasks without
authorization from the owner of 2421 Green). Divis notes that the excavation will be 4 or 5 feet
from the property line, but plans for the suspended permit show new foundations on the property line
(Attachment II) and he also forgot he certified (Attachment III), for the suspended permit, that those
plans complied with his now discarded 1/12/17 report. So there can be no valid recommendations
without survey and investigation, but the PMIND states, at top of page 64, no survey is required.

LAWRENCE B. KARP CONSULTING ENGINEER
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In your 5/19/19 letter, which CPD depended upon, you state “the site falls within the slope protection area
(Blume, 1974) and the proposed works involve excavation that might have an impact on the slope stability
and adjacent properties, and therefore, this project is subject to the Slope Protection Act.” You are way
out of date which is something that indicates to me that you have not practiced long as a geotechnical
engineer in San Francisco. John Blume’s version has been superceded many times over the past 45 years,
although it provides useful information the subject project is governed by Ordinance No, 121-18 “Slope
and Seismic Hazard Protection Zone Act (effective 6/23/18)” contained in SFDBI Information Sheet,
10/2/18 (Attachment I'V) which applies to various standards including slopes that exceed inclinations of
4h to 1v per the City’s 7/25/18 topographic map. The site is also within a landslide area as designated on a
map posted on the second floor of 1660 Mission Street, which Divis just happened to include a
reproduction of in his now discarded report of 1/12/17 (Attachment V). However, in his present report
Divis makes no mention of the current Slope and Seismic Hazard Zone Protection Act (SSPA) as the
subject project may have a substantial impact on slope stability. The SPA has a questionnaire that the
engineer or architect of record has to complete under penalty of perjury; as shoring (and other tasks) are
required there are a multitude of requirements that must be followed of which presenting a proper report of
geotechnical investigation at the property line and including recommendations based on a topographic
survey and the investigation is fundamental and cannot be met by the current report. The PMND refers to
only a required peer review by “a licensed geotechnical engineer”, which is incomplete

In both my 1/9/18 and 1/17/19 (Attachment II, Exhibit 4, page 4) reports I refer to a section drawn for
his permit submittal by the sponsor (owner, engineer, applicant, contractor Christopher Durkin) wherein
he shows a new foundation for 2417 Green hanging in midair, no ground support or attachment other
than dowels anchored into the brick foundation of 2421 Green (this is where Divis thinks there is a
distance of 4 or 5 feet to the property line). Durkin insists that the dowels are, to summarize his excuse
in technical language, witness lines. After my 1/9/18 report pointing that out he did nothing to correct
the detail to show a connection to other foundation elements or resting on the ground, his architect did
the necessary correction: the 6/8/18 architectural drawings, Sheet A3.2, showing the same transverse
section, has the footing extended over away from the propertly line to the garage wall instead of being
anchored to 2421 Green. Jeanie Poling, in collusion with Durkin, had him write her a letter of
“Clarification” which turned out to be frantic hysterics (this writer and the undersigned, who was an
engineer reporting and designing shoring and underpinning in San Francisco long before Durkin was
born) was accused of fraud and elder abuse. Jeanie Poling then quoted Durkin and wrote in the PMND
“The project sponsor subsequently clarified that the lines on the plans are call outs for longitudinal
[sic] reinforcement in the wall footing and do not show a connection to the adjacent foundation.” Note
that “longitudinal” bars would be parallel to the property line, not perpendicular like the cross footing
bars would be which Durkin claims. She then wrote “DBI staff reviewed this plan sheet and concurred
with the project sponsor that [t]here is no physical connection between the new footings and the
neighbor’s existing masonry footings.” referring to your e-mail of 6/13/19 to CPD (page 64, 3). By the
way, the mid-air connection at the transverse section is not a “plan sheet”, and the excavation and
foundation construction is on the property line, not 4 or 5 feet away as Divis states several times.

A proper geotechnical investigation is required, complete with shoring and underpinning recommendations
and construction sequencing, and details with elevations pursuant to a topographical land survey, to protect
the neighbor’s 127 year old brick foundations and building. Wittt \\,\t\_“','.”"n;
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Carol L. Karp
Architect A.LA.

September 11, 2019

C&CSF Planning Commission

Myrna Melgar, President

Commission Chambers, City Hall, Room 400
San Francisco, CA 94102

Subject: 2417 Green Street Project [Block 560 - Lot 028]
Proposed Mitigated Negative Declaration

RE: Coxhead House, 2421 Green Street
Significant Impact to Historic Architectural Resource

Dear President Melgar & Commission Members:

On 1/14/19, following the Board of Supervisors unanimous granting of an appeal of a categorical
exemption for subject project and their return of the project to the Planning Department for
environmental review, [ sent a composite report to the Planning Commission including my report of
12/20/17 summarizing the National Register to the Board of Supervisors, which is attached to this
communication, following several pictures of the story poles the developer, after years of delay,
reluctantly installed, albeit briefly. These pictures show that the views from the outside surroundings
and the views from the inside of this historic building, the master architect Ernest Coxhead’s own
home, 1892-1893, which was the foundation of the First Bay Area Tradition (and in turn the Second
and Third Traditions), will be irreparably harmed by the planned, adjacent, speculative, unnecessary,
development. Historic architecture is to be viewed, not obliterated. One of the purposes of the
California Environmental Quality Act is to preserve historic resources and their surroundings for the
future, but this project, and the Planning Department’s handling of the situation, the production of a
specious Mitigated Negative Declaration (“MND?, in this case a declaration that environmental impact
to an adjacent historic resource from a project can be mitigated by allowing the developer to do
anything desired) is totally contrary to the intent of CEQA, which has been in effect for almost 50 years.

I have reviewed the MND. The MND does not address the issues that they (repeat they) have raised in
prior comment letters; the MND's single mitigation measure is not sufficient to reduce the impacts to
less than significant, and the proposed project may have significant adverse impacts that must be
addressed in an Environmental Impact Report (“EIR”). Why does the MND totally ignore obliterating
of historic architecture and the planned undermining of the immediately adjacent Coxhead house by
subterranean excavation without recommendations for protection by shoring and underpinning? The
answers can be found in the MND itself and by an investigation of the staff responsible for this travesty.
The MND repeats the Board of Supervisors’ unanimous vote that the Coxhead House at 2421 Green
will be damaged by the 2417 Green project, and the staff is comprised of employees, not one of whom
is a licensed architect. To be licensed in California requires years of education, historic and technical
training, and design experience and expertise completely lacking in those who wrote the MND. State
licensure is evidence of qualification. Environmental Impact Reports are written by persons who have
the necessary expertise and credentials to produce proper recommendations. An EIR is required.

Carol L. Karp No. 17665
100 Tres Mesas Orinda, CA 94563 (925) 254-6676 fax: * : carol@karp.ca
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sw A P E Technical Consultation, Data Analysis and
Litigation Support for the Environment

2656 29t Street, Suite 201
Santa Monica, CA 90405

Matt Hagemann, P.G, C.Hg.
(949) 887-9013
mhagemann@swape.com

September 9, 2019

Richard Drury

Lozeau Drury LLP

410 12th Street, Suite 250
Oakland, CA 94607

Subject: 2417 Green Street Project, San Francisco, California

Dear Mr. Drury:

| have reviewed the June 26, 2019 Preliminary Mitigated Negative Declaration for 2417 Green Street,
Case No. 2017-002545ENV. After a brief discussion of soil sampling conducted at the Project site (p. 73),
the MND finds “the project would not result in a significant hazard to the public or the environment
through the routine transport, use, or disposal of hazardous materials.”

| previously commented that the soil sampling was not adequate to provide the basis for the San
Francisco Department of Public Health to have concluded “there is no possibility of a significant effect
on the environment related to exposure to hazardous materials.”? Since | made that comment, no
additional sampling has been conducted.

| maintain that a program of sampling should be undertaken across the property consisting of at least
eight locations and at two depth intervals. Only a property-wide investigation would allow for the
conclusion, as made in the MND, that there was no possibility of a significant effect from exposure to
hazardous materials.

An environmental impact report should be prepared to include results of a property-wide sampling
program to allow for disclosure of any contamination that may be present, and to identify any
mitigation that would be necessary for the protection of the public, including construction workers and
adjacent residents.

1 See letter to Mr. Richard Drury, September 27, 2018, p. 2

1



Sincerely,

/
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Matt Hagemann, P.G., C.Hg.



sw A P E Technical Consultation, Data Analysis and
Litigation Support for the Environment

2656 29t Street, Suite 201
Santa Monica, CA 90405

Matt Hagemann, P.G, C.Hg.
(949) 887-9013
mhagemann@swape.com

November 27, 2018

Richard Drury

Lozeau Drury LLP

410 12th Street, Suite 250
Oakland, CA 94607

Subject: 2417 Green Street Project

Dear Mr. Drury:

| have reviewed the February 27, 2018 report® that documents soil sampling results obtained from the
2417 Green Street property in San Francisco. The two samples, collected from a single surficial depth
interval two locations, were analyzed for parameters that are required under San Francisco Health Code
article 22A (Maher Ordinance). The report summarized the results and concluded that hazardous
materials were not present at the 2417 Green St. property. The San Francisco Department of Public
Health (DPH) determined in a June 22, 2018 letter?:

Based on review of the documents, DPH found the project in compliance with San Francisco
Health Code article 22A, and requires no further investigation. Thus, there is no possibility of a
significant effect on the environment related to exposure to hazardous materials. (p. 11.)

| have reviewed the soil sampling requirements of Health Code article 22A and have concluded that the
sampling was not adequate to provide the basis for DPH to conclude that “there is no possibility of a
significant effect on the environment related to exposure to hazardous materials.” The soil sampling
that was conducted was limited to two co-located samples. Instead, a program of sampling should have
been undertaken across the property consisting of at least eight locations and at two depth intervals (0-
0.5 ft. and 3.0-3.5 ft). This is especially important because a source of potential contamination that led

1 Site Characterization, 2417 Green St., San Francisco, California, Innovative and Creative Environmental Solutions,
February 27, 2018

2 Certificate of Determination Exemption from Environmental Review, San Francisco Planning Department, June
22,2018



to the Maher listing is not known. Only a property-wide investigation would allow for the conclusion
that there was no possibility of contamination, as made by DPH.

An amended workplan should be submitted by the applicant to DPH that would set forth a
comprehensive soil and groundwater (if present) sampling program to determine if the property has
been impacted by contamination. A thorough evaluation, made available to the public for review in
report format, is necessary to allow for disclosure of any contamination that may be present, and to
identify any mitigation that would be necessary for the protection of the public, including construction
workers and adjacent residents.

Sincerely,

g //Z( i/i;\lz-c'f’z{//'d'ﬂ{_——-’ -

Matt Hagemann, P.G., C.Hg.



sw A P E Technical Consultation, Data Analysis and
Litigation Support for the Environment

2656 29t Street, Suite 201
Santa Monica, CA 90405

Matt Hagemann, P.G, C.Hg.
(949) 887-9013
mhagemann@swape.com

September 27, 2018

Richard Drury

Lozeau Drury LLP

410 12th Street, Suite 250
Oakland, CA 94607

Subject: 2417 Green Street Project

Dear Mr. Drury:

| have reviewed the February 27, 2018 report® that documents soil sampling results obtained from the
2417 Green Street property in San Francisco. The two samples, collected from a single surficial depth
interval two locations, were analyzed for parameters that are required under San Francisco Health Code
article 22A (Maher Ordinance). The report summarized the results and concluded that hazardous
materials were not present at the 2417 Green St. property. The San Francisco Department of Public
Health (DPH) determined in a June 22, 2018 letter?:

Based on review of the documents, DPH found the project in compliance with San Francisco
Health Code article 22A, and requires no further investigation. Thus, there is no possibility of a
significant effect on the environment related to exposure to hazardous materials. (p. 11.)

| have reviewed the soil sampling requirements of Health Code article 22A and have concluded that the
sampling was not adequate to provide the basis for DPH to conclude that “there is no possibility of a
significant effect on the environment related to exposure to hazardous materials.” The soil sampling
that was conducted was limited to two co-located samples. Instead, a program of sampling should have
been undertaken across the property consisting of at least eight locations and at two depth intervals (0-
0.5 ft. and 3.0-3.5 ft). This is especially important because a source of potential contamination that led

1 Site Characterization, 2417 Green St., San Francisco, California, Innovative and Creative Environmental Solutions,
February 27, 2018

2 Certificate of Determination Exemption from Environmental Review, San Francisco Planning Department, June
22,2018



to the Maher listing is not known. Only a property-wide investigation would allow for the conclusion
that there was no possibility of contamination, as made by DPH.

An amended workplan should be submitted by the applicant to DPH that would set forth a
comprehensive soil and groundwater (if present) sampling program to determine if the property has
been impacted by contamination. A thorough evaluation, made available to the public for review in
report format, is necessary to allow for disclosure of any contamination that may be present, and to
identify any mitigation that would be necessary for the protection of the public, including construction
workers and adjacent residents.

Sincerely,

g //Z( i/i;\lz-c'f’z{//'d'ﬂ{_——-’ -

Matt Hagemann, P.G., C.Hg.



sw A P E Technical Consultation, Data Analysis and
Litigation Support for the Environment

2656 29t Street, Suite 201
Santa Monica, CA 90405

Matt Hagemann, P.G, C.Hg.
(949) 887-9013
mhagemann@swape.com

December 27, 2017

Richard Drury

Lozeau Drury LLP

410 12th Street, Suite 250
Oakland, CA 94607

Subject: Comments on the 2417 Green Street Project

Dear Mr. Drury:

| have reviewed the City of San Francisco’s documentation for the May 16, 2017 Categorical Exemption
for proposed excavation and construction work at a residence at 2417 Green Street in San Francisco.
The City’s determination that the project is exempt from CEQA review is erroneous because the subject
property occurs on the 2015 Maher Map,* which identifies areas within 100 feet of current or historical
underground storage tanks. Properties with potential subsurface chemical contamination that require
grading of 50 cubic yards of material are regulated under the San Francisco Maher Ordinance (Article
22A of the San Francisco Health Code and Article 106A.3.4.2 of the San Francisco Building Code)?.

The applicability of the Maher Ordinance to the project at 2417 Green Street is clear. As shown in the
map below, excerpted from Maher Map, the project is atop a mapped site.

! http://www.sf-planning.org/ftp/files/publications reports/library of cartography/Maher%20Map.pdf
2http://library.amlegal.com/nxt/gateway.dll/California/health/article22aanalyzingsoilsforhazardouswast?f=templa
tesSfn=default.htm$3.0Svid=amlegal:sanfrancisco ca
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e Preparation of a Maher Ordinance application

Submittal of a Subsurface Investigation Work Plan prepared by your Environmental Consultant
Receipt of Work Plan approval and performance of the work described in the Work Plan
Submittal of a Subsurface Investigation Report prepared by a qualified Environmental
Consultant

Preparation and submittal of a Site Mitigation Plan including description and design for any
required mitigating measures (approval is required before earthwork).

No documentation was provided for the Categorical Exemption to show that the City has conducted the
required Maher Ordinance work.

The application materials indicate that the proposed project on the subject property would require 408
cubic yard of soil excavation and removal (Environmental Evaluation, p. 7). Given the listing of the
property on the Maher Map, this excavation may disturb potentially contaminated soil, which may
expose nearby residents and/or construction workers to hazardous chemicals. Given this, there is a fair

argument that the proposed project at 2417 Green Street may have adverse environmental impacts that
must be analyzed under the Maher Ordinance and CEQA.

A full CEQA analysis should be invoked to allow for the Maher process to be completed, to allow for

public disclosure of any contamination that may be present, and to identify any mitigation that would be
necessary for the protection of the public, including construction workers and adjacent residents.



Sincerely,

Matt Hagemann, P.G., C.Hg.



SWAP E Technical Consultation, Data Analysis and
Litigation Support for the Environment

2503 Eastbluff Dr., Suite 206
Newport Beach, California 92660
Tel: (949) 887-9013

Fax: (949) 717-0069

Email: mhagemann@swape.com

Matthew F. Hagemann, P.G., C.Hg., QSD, QSP
Geologic and Hydrogeologic Characterization
Industrial Stormwater Compliance
Investigation and Remediation Strategies
Litigation Support and Testifying Expert
CEQA Review

Education:
M.S. Degree, Geology, California State University Los Angeles, Los Angeles, CA, 1984.

B.A. Degree, Geology, Humboldt State University, Arcata, CA, 1982.

Professional Certification:

California Professional Geologist
California Certified Hydrogeologist
Qualified SWPPP Developer and Practitioner

Professional Experience:

Matt has 25 years of experience in environmental policy, assessment and remediation. He spent nine
years with the U.S. EPA in the RCRA and Superfund programs and served as EPA’s Senior Science
Policy Advisor in the Western Regional Office where he identified emerging threats to groundwater from
perchlorate and MTBE. While with EPA, Matt also served as a Senior Hydrogeologist in the oversight of
the assessment of seven major military facilities undergoing base closure. He led numerous enforcement
actions under provisions of the Resource Conservation and Recovery Act (RCRA) while also working

with permit holders to improve hydrogeologic characterization and water quality monitoring.

Matt has worked closely with U.S. EPA legal counsel and the technical staff of several states in the
application and enforcement of RCRA, Safe Drinking Water Act and Clean Water Act regulations. Matt
has trained the technical staff in the States of California, Hawaii, Nevada, Arizona and the Territory of

Guam in the conduct of investigations, groundwater fundamentals, and sampling techniques.

Positions Matt has held include:

e Founding Partner, Soil/Water/Air Protection Enterprise (SWAPE) (2003 — present);
¢ Geology Instructor, Golden West College, 2010 — present;
e Senior Environmental Analyst, Komex H20 Science, Inc (2000 -- 2003);



Executive Director, Orange Coast Watch (2001 — 2004);

Senior Science Policy Advisor and Hydrogeologist, U.S. Environmental Protection Agency (1989-
1998);

Hydrogeologist, National Park Service, Water Resources Division (1998 — 2000);

Adjunct Faculty Member, San Francisco State University, Department of Geosciences (1993 —
1998);

Instructor, College of Marin, Department of Science (1990 — 1995);

Geologist, U.S. Forest Service (1986 — 1998); and

Geologist, Dames & Moore (1984 — 1986).

Senior Regulatory and Litigation Support Analyst:

With SWAPE, Matt’s responsibilities have included:

Lead analyst and testifying expert in the review of numerous environmental impact reports
under CEQA that identify significant issues with regard to hazardous waste, water resources,
water quality, air quality, greenhouse gas emissions and geologic hazards.

Lead analyst and testifying expert in the review of environmental issues in license applications
for large solar power plants before the California Energy Commission.

Stormwater analysis, sampling and best management practice evaluation at industrial facilities.
Manager of a project to provide technical assistance to a comunity adjacent to a former Naval
shipyard under a grant from the U.S. EPA.

Technical assistance and litigation support for vapor intrusion concerns.

Manager of a project to evaluate numerous formerly used military sites in the western U.S.
Manager of a comprehensive evaluation of potential sources of perchlorate contamination in
Southern California drinking water wells.

Manager and designated expert for litigation support under provisions of Proposition 65 in the
review of releases of gasoline to sources drinking water at major refineries and hundreds of gas
stations throughout California.

Expert witness on two cases involving MTBE litigation.

Expert witness and litigation support on the impact of air toxins and hazards at a school.
Expert witness in litigation at a former plywood plant.

With Komex H2O Science Inc., Matt’s duties included the following;:

Senior author of a report on the extent of perchlorate contamination that was used in testimony
by the former U.S. EPA Administrator and General Counsel.

Senior researcher in the development of a comprehensive, electronically interactive chronology
of MTBE use, research, and regulation.

Senior researcher in the development of a comprehensive, electronically interactive chronology
of perchlorate use, research, and regulation.

Senior researcher in a study that estimates nationwide costs for MTBE remediation and drinking
water treatment, results of which were published in newspapers nationwide and in testimony
against provisions of an energy bill that would limit liability for oil companies.

Research to support litigation to restore drinking water supplies that have been contaminated by
MTBE in California and New York.

Expert witness testimony in a case of oil production-related contamination in Mississippi.

Lead author for a multi-volume remedial investigation report for an operating school in Los
Angeles that met strict regulatory requirements and rigorous deadlines.




e Development of strategic approaches for cleanup of contaminated sites in consultation with
clients and regulators.

Executive Director:

As Executive Director with Orange Coast Watch, Matt led efforts to restore water quality at Orange
County beaches from multiple sources of contamination including urban runoff and the discharge of
wastewater. In reporting to a Board of Directors that included representatives from leading Orange
County universities and businesses, Matt prepared issue papers in the areas of treatment and disinfection
of wastewater and control of the dischrge of grease to sewer systems. Matt actively participated in the
development of countywide water quality permits for the control of urban runoff and permits for the
discharge of wastewater. Matt worked with other nonprofits to protect and restore water quality,
including Surfrider, Natural Resources Defense Council and Orange County CoastKeeper as well as with

business institutions including the Orange County Business Council.

Hydrogeology:

As a Senior Hydrogeologist with the U.S. Environmental Protection Agency, Matt led investigations to
characterize and cleanup closing military bases, including Mare Island Naval Shipyard, Hunters Point
Naval Shipyard, Treasure Island Naval Station, Alameda Naval Station, Moffett Field, Mather Army
Airfield, and Sacramento Army Depot. Specific activities were as follows:

e Led efforts to model groundwater flow and contaminant transport, ensured adequacy of
monitoring networks, and assessed cleanup alternatives for contaminated sediment, soil, and
groundwater.

e Initiated a regional program for evaluation of groundwater sampling practices and laboratory
analysis at military bases.

o Identified emerging issues, wrote technical guidance, and assisted in policy and regulation
development through work on four national U.S. EPA workgroups, including the Superfund
Groundwater Technical Forum and the Federal Facilities Forum.

At the request of the State of Hawaii, Matt developed a methodology to determine the vulnerability of
groundwater to contamination on the islands of Maui and Oahu. He used analytical models and a GIS to
show zones of vulnerability, and the results were adopted and published by the State of Hawaii and
County of Maui.

As a hydrogeologist with the EPA Groundwater Protection Section, Matt worked with provisions of the
Safe Drinking Water Act and NEPA to prevent drinking water contamination. Specific activities
included the following;:

e Received an EPA Bronze Medal for his contribution to the development of national guidance for
the protection of drinking water.

¢ Managed the Sole Source Aquifer Program and protected the drinking water of two communities
through designation under the Safe Drinking Water Act. He prepared geologic reports,
conducted public hearings, and responded to public comments from residents who were very
concerned about the impact of designation.




Reviewed a number of Environmental Impact Statements for planned major developments,
including large hazardous and solid waste disposal facilities, mine reclamation, and water
transfer.

Matt served as a hydrogeologist with the RCRA Hazardous Waste program. Duties were as follows:

Supervised the hydrogeologic investigation of hazardous waste sites to determine compliance
with Subtitle C requirements.

Reviewed and wrote "part B" permits for the disposal of hazardous waste.

Conducted RCRA Corrective Action investigations of waste sites and led inspections that formed
the basis for significant enforcement actions that were developed in close coordination with U.S.
EPA legal counsel.

Wrote contract specifications and supervised contractor's investigations of waste sites.

With the National Park Service, Matt directed service-wide investigations of contaminant sources to

prevent degradation of water quality, including the following tasks:

Policy:

Applied pertinent laws and regulations including CERCLA, RCRA, NEPA, NRDA, and the
Clean Water Act to control military, mining, and landfill contaminants.

Conducted watershed-scale investigations of contaminants at parks, including Yellowstone and
Olympic National Park.

Identified high-levels of perchlorate in soil adjacent to a national park in New Mexico

and advised park superintendent on appropriate response actions under CERCLA.

Served as a Park Service representative on the Interagency Perchlorate Steering Committee, a
national workgroup.

Developed a program to conduct environmental compliance audits of all National Parks while
serving on a national workgroup.

Co-authored two papers on the potential for water contamination from the operation of personal
watercraft and snowmobiles, these papers serving as the basis for the development of nation-
wide policy on the use of these vehicles in National Parks.

Contributed to the Federal Multi-Agency Source Water Agreement under the Clean Water
Action Plan.

Served senior management as the Senior Science Policy Advisor with the U.S. Environmental Protection

Agency, Region 9. Activities included the following:

Advised the Regional Administrator and senior management on emerging issues such as the
potential for the gasoline additive MTBE and ammonium perchlorate to contaminate drinking
water supplies.

Shaped EPA’s national response to these threats by serving on workgroups and by contributing
to guidance, including the Office of Research and Development publication, Oxygenates in
Water: Critical Information and Research Needs.

Improved the technical training of EPA's scientific and engineering staff.

Earned an EPA Bronze Medal for representing the region’s 300 scientists and engineers in
negotiations with the Administrator and senior management to better integrate scientific
principles into the policy-making process.

Established national protocol for the peer review of scientific documents.




Geology:
With the U.S. Forest Service, Matt led investigations to determine hillslope stability of areas proposed for

timber harvest in the central Oregon Coast Range. Specific activities were as follows:

e Mapped geology in the field, and used aerial photographic interpretation and mathematical
models to determine slope stability.

e Coordinated his research with community members who were concerned with natural resource
protection.

e Characterized the geology of an aquifer that serves as the sole source of drinking water for the
city of Medford, Oregon.

As a consultant with Dames and Moore, Matt led geologic investigations of two contaminated sites (later
listed on the Superfund NPL) in the Portland, Oregon, area and a large hazardous waste site in eastern
Oregon. Duties included the following:

e Supervised year-long effort for soil and groundwater sampling.
¢ Conducted aquifer tests.
e Investigated active faults beneath sites proposed for hazardous waste disposal.

Teaching:
From 1990 to 1998, Matt taught at least one course per semester at the community college and university

levels:

e At San Francisco State University, held an adjunct faculty position and taught courses in
environmental geology, oceanography (lab and lecture), hydrogeology, and groundwater
contamination.

e Served as a committee member for graduate and undergraduate students.

e Taught courses in environmental geology and oceanography at the College of Marin.

Matt currently teaches Physical Geology (lecture and lab) to students at Golden West College in

Huntington Beach, California.

Invited Testimony, Reports, Papers and Presentations:

Hagemann, ML.F., 2008. Disclosure of Hazardous Waste Issues under CEQA. Presentation to the Public
Environmental Law Conference, Eugene, Oregon.

Hagemann, MLF., 2008. Disclosure of Hazardous Waste Issues under CEQA. Invited presentation to U.S.
EPA Region 9, San Francisco, California.

Hagemann, MLF., 2005. Use of Electronic Databases in Environmental Regulation, Policy Making and
Public Participation. Brownfields 2005, Denver, Coloradao.

Hagemann, MLF., 2004. Perchlorate Contamination of the Colorado River and Impacts to Drinking Water
in Nevada and the Southwestern U.S. Presentation to a meeting of the American Groundwater Trust, Las
Vegas, NV (served on conference organizing committee).

Hagemann, MLF., 2004. Invited testimony to a California Senate committee hearing on air toxins at
schools in Southern California, Los Angeles.




Brown, A,, Farrow, ]., Gray, A. and Hagemann, M., 2004. An Estimate of Costs to Address MTBE
Releases from Underground Storage Tanks and the Resulting Impact to Drinking Water Wells.
Presentation to the Ground Water and Environmental Law Conference, National Groundwater
Association.

Hagemann, M.F., 2004. Perchlorate Contamination of the Colorado River and Impacts to Drinking Water
in Arizona and the Southwestern U.S. Presentation to a meeting of the American Groundwater Trust,
Phoenix, AZ (served on conference organizing committee).

Hagemann, M.F., 2003. Perchlorate Contamination of the Colorado River and Impacts to Drinking Water
in the Southwestern U.S. Invited presentation to a special committee meeting of the National Academy
of Sciences, Irvine, CA.

Hagemann, MLF., 2003. Perchlorate Contamination of the Colorado River. Invited presentation to a
tribal EPA meeting, Pechanga, CA.

Hagemann, MLF., 2003. Perchlorate Contamination of the Colorado River. Invited presentation to a
meeting of tribal repesentatives, Parker, AZ.

Hagemann, M.F., 2003. Impact of Perchlorate on the Colorado River and Associated Drinking Water
Supplies. Invited presentation to the Inter-Tribal Meeting, Torres Martinez Tribe.

Hagemann, M.F., 2003. The Emergence of Perchlorate as a Widespread Drinking Water Contaminant.
Invited presentation to the U.S. EPA Region 9.

Hagemann, MLF., 2003. A Deductive Approach to the Assessment of Perchlorate Contamination. Invited
presentation to the California Assembly Natural Resources Committee.

Hagemann, MLF., 2003. Perchlorate: A Cold War Legacy in Drinking Water. Presentation to a meeting of
the National Groundwater Association.

Hagemann, M.F., 2002. From Tank to Tap: A Chronology of MTBE in Groundwater. Presentation to a
meeting of the National Groundwater Association.

Hagemann, MLF., 2002. A Chronology of MTBE in Groundwater and an Estimate of Costs to Address
Impacts to Groundwater. Presentation to the annual meeting of the Society of Environmental
Journalists.

Hagemann, M.F,, 2002. An Estimate of the Cost to Address MTBE Contamination in Groundwater
(and Who Will Pay). Presentation to a meeting of the National Groundwater Association.

Hagemann, MLF., 2002. An Estimate of Costs to Address MTBE Releases from Underground Storage
Tanks and the Resulting Impact to Drinking Water Wells. Presentation to a meeting of the U.S. EPA and
State Underground Storage Tank Program managers.

Hagemann, M.F., 2001. From Tank to Tap: A Chronology of MTBE in Groundwater. Unpublished

report.




Hagemann, M.F., 2001. Estimated Cleanup Cost for MTBE in Groundwater Used as Drinking Water.
Unpublished report.

Hagemann, M.F., 2001. Estimated Costs to Address MTBE Releases from Leaking Underground Storage
Tanks. Unpublished report.

Hagemann, M.F.,, and VanMouwerik, M., 1999. Potential Water Quality Concerns Related to

Snowmobile Usage. Water Resources Division, National Park Service, Technical Report.

VanMouwerik, M. and Hagemann, M.F. 1999, Water Quality Concerns Related to Personal Watercraft

Usage. Water Resources Division, National Park Service, Technical Report.

Hagemann, MLF., 1999, Is Dilution the Solution to Pollution in National Parks? The George Wright
Society Biannual Meeting, Asheville, North Carolina.

Hagemann, M.F., 1997, The Potential for MTBE to Contaminate Groundwater. U.S. EPA Superfund

Groundwater Technical Forum Annual Meeting, Las Vegas, Nevada.

Hagemann, MLF.,, and Gill, M., 1996, Impediments to Intrinsic Remediation, Moffett Field Naval Air

Station, Conference on Intrinsic Remediation of Chlorinated Hydrocarbons, Salt Lake City.

Hagemann, MLF., Fukunaga, G.L., 1996, The Vulnerability of Groundwater to Anthropogenic
Contaminants on the Island of Maui, Hawaii. Hawaii Water Works Association Annual Meeting, Maui,
October 1996.

Hagemann, M. F., Fukanaga, G. L., 1996, Ranking Groundwater Vulnerability in Central Oahu,
Hawaii. Proceedings, Geographic Information Systems in Environmental Resources Management, Air

and Waste Management Association Publication VIP-61.

Hagemann, M.F,, 1994. Groundwater Characterization and Cleanup at Closing Military Bases in

California. Proceedings, California Groundwater Resources Association Meeting.

Hagemann, M.F. and Sabol, M.A., 1993. Role of the U.S. EPA in the High Plains States Groundwater
Recharge Demonstration Program. Proceedings, Sixth Biennial Symposium on the Artificial Recharge of

Groundwater.

Hagemann, M.F., 1993. U.S. EPA Policy on the Technical Impracticability of the Cleanup of DNAPL-

contaminated Groundwater. California Groundwater Resources Association Meeting.




Hagemann, MLF., 1992. Dense Nonaqueous Phase Liquid Contamination of Groundwater: An Ounce of

Prevention... Proceedings, Association of Engineering Geologists Annual Meeting, v. 35.

Other Experience:

Selected as subject matter expert for the California Professional Geologist licensing examination, 2009-
2011.




sw A P E Technical Consultation, Data Analysis and
Litigation Support for the Environment

2656 29t Street, Suite 201
Santa Monica, CA 90405

Matt Hagemann, P.G, C.Hg.
(949) 887-9013
mhagemann@swape.com

November 20, 2017

Richard Drury

Lozeau Drury LLP

410 12th Street, Suite 250
Oakland, CA 94607

Subject: Comments on the 2417 Green Street Project

Dear Mr. Drury:

| have reviewed the City of San Francisco’s documentation for the May 16, 2017 Categorical Exemption
for proposed excavation and construction work at a residence at 2417 Green Street in San Francisco.
The City’s determination that the project is exempt from CEQA review is erroneous because the subject
property occurs on the 2015 Maher Map,* which identifies areas within 100 feet of current or historical
underground storage tanks. Properties with potential subsurface chemical contamination that require
grading of 50 cubic yards of material are regulated under the San Francisco Maher Ordinance (Article
22A of the San Francisco Health Code and Article 106A.3.4.2 of the San Francisco Building Code)?.

The applicability of the Maher Ordinance to the project at 2417 Green Street is clear. As shown in the
map below, excerpted from Maher Map, the project is atop a mapped site.

! http://www.sf-planning.org/ftp/files/publications reports/library of cartography/Maher%20Map.pdf
2http://library.amlegal.com/nxt/gateway.dll/California/health/article22aanalyzingsoilsforhazardouswast?f=templa
tesSfn=default.htm$3.0Svid=amlegal:sanfrancisco ca
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Because the project area occurs on the Maher map, requirements under the ordinance include:
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e Preparation of a Maher Ordinance application

Submittal of a Subsurface Investigation Work Plan prepared by your Environmental Consultant
Receipt of Work Plan approval and performance of the work described in the Work Plan
Submittal of a Subsurface Investigation Report prepared by a qualified Environmental
Consultant

Preparation and submittal of a Site Mitigation Plan including description and design for any
required mitigating measures (approval is required before earthwork).

No documentation was provided for the Categorical Exemption to show that the City has conducted the
required Maher Ordinance work.

The application materials indicate that the proposed project on the subject property would require 408
cubic yard of soil excavation and removal (Environmental Evaluation, p. 7). Given the listing of the
property on the Maher Map, this excavation may disturb potentially contaminated soil, which may
expose nearby residents and/or construction workers to hazardous chemicals. Given this, there is a fair

argument that the proposed project at 2417 Green Street may have adverse environmental impacts that
must be analyzed under the Maher Ordinance and CEQA.

A full CEQA analysis should be invoked to allow for the Maher process to be completed, to allow for

public disclosure of any contamination that may be present, and to identify any mitigation that would be
necessary for the protection of the public, including construction workers and adjacent residents.



Sincerely,

Matt Hagemann, P.G., C.Hg.



SWAP E Technical Consultation, Data Analysis and
Litigation Support for the Environment

2503 Eastbluff Dr., Suite 206
Newport Beach, California 92660
Tel: (949) 887-9013

Fax: (949) 717-0069

Email: mhagemann@swape.com

Matthew F. Hagemann, P.G., C.Hg., QSD, QSP
Geologic and Hydrogeologic Characterization
Industrial Stormwater Compliance
Investigation and Remediation Strategies
Litigation Support and Testifying Expert
CEQA Review

Education:
M.S. Degree, Geology, California State University Los Angeles, Los Angeles, CA, 1984.

B.A. Degree, Geology, Humboldt State University, Arcata, CA, 1982.

Professional Certification:

California Professional Geologist
California Certified Hydrogeologist
Qualified SWPPP Developer and Practitioner

Professional Experience:

Matt has 25 years of experience in environmental policy, assessment and remediation. He spent nine
years with the U.S. EPA in the RCRA and Superfund programs and served as EPA’s Senior Science
Policy Advisor in the Western Regional Office where he identified emerging threats to groundwater from
perchlorate and MTBE. While with EPA, Matt also served as a Senior Hydrogeologist in the oversight of
the assessment of seven major military facilities undergoing base closure. He led numerous enforcement
actions under provisions of the Resource Conservation and Recovery Act (RCRA) while also working

with permit holders to improve hydrogeologic characterization and water quality monitoring.

Matt has worked closely with U.S. EPA legal counsel and the technical staff of several states in the
application and enforcement of RCRA, Safe Drinking Water Act and Clean Water Act regulations. Matt
has trained the technical staff in the States of California, Hawaii, Nevada, Arizona and the Territory of

Guam in the conduct of investigations, groundwater fundamentals, and sampling techniques.

Positions Matt has held include:

e Founding Partner, Soil/Water/Air Protection Enterprise (SWAPE) (2003 — present);
¢ Geology Instructor, Golden West College, 2010 — present;
e Senior Environmental Analyst, Komex H20 Science, Inc (2000 -- 2003);



Executive Director, Orange Coast Watch (2001 — 2004);

Senior Science Policy Advisor and Hydrogeologist, U.S. Environmental Protection Agency (1989-
1998);

Hydrogeologist, National Park Service, Water Resources Division (1998 — 2000);

Adjunct Faculty Member, San Francisco State University, Department of Geosciences (1993 —
1998);

Instructor, College of Marin, Department of Science (1990 — 1995);

Geologist, U.S. Forest Service (1986 — 1998); and

Geologist, Dames & Moore (1984 — 1986).

Senior Regulatory and Litigation Support Analyst:

With SWAPE, Matt’s responsibilities have included:

Lead analyst and testifying expert in the review of numerous environmental impact reports
under CEQA that identify significant issues with regard to hazardous waste, water resources,
water quality, air quality, greenhouse gas emissions and geologic hazards.

Lead analyst and testifying expert in the review of environmental issues in license applications
for large solar power plants before the California Energy Commission.

Stormwater analysis, sampling and best management practice evaluation at industrial facilities.
Manager of a project to provide technical assistance to a comunity adjacent to a former Naval
shipyard under a grant from the U.S. EPA.

Technical assistance and litigation support for vapor intrusion concerns.

Manager of a project to evaluate numerous formerly used military sites in the western U.S.
Manager of a comprehensive evaluation of potential sources of perchlorate contamination in
Southern California drinking water wells.

Manager and designated expert for litigation support under provisions of Proposition 65 in the
review of releases of gasoline to sources drinking water at major refineries and hundreds of gas
stations throughout California.

Expert witness on two cases involving MTBE litigation.

Expert witness and litigation support on the impact of air toxins and hazards at a school.
Expert witness in litigation at a former plywood plant.

With Komex H2O Science Inc., Matt’s duties included the following;:

Senior author of a report on the extent of perchlorate contamination that was used in testimony
by the former U.S. EPA Administrator and General Counsel.

Senior researcher in the development of a comprehensive, electronically interactive chronology
of MTBE use, research, and regulation.

Senior researcher in the development of a comprehensive, electronically interactive chronology
of perchlorate use, research, and regulation.

Senior researcher in a study that estimates nationwide costs for MTBE remediation and drinking
water treatment, results of which were published in newspapers nationwide and in testimony
against provisions of an energy bill that would limit liability for oil companies.

Research to support litigation to restore drinking water supplies that have been contaminated by
MTBE in California and New York.

Expert witness testimony in a case of oil production-related contamination in Mississippi.

Lead author for a multi-volume remedial investigation report for an operating school in Los
Angeles that met strict regulatory requirements and rigorous deadlines.




e Development of strategic approaches for cleanup of contaminated sites in consultation with
clients and regulators.

Executive Director:

As Executive Director with Orange Coast Watch, Matt led efforts to restore water quality at Orange
County beaches from multiple sources of contamination including urban runoff and the discharge of
wastewater. In reporting to a Board of Directors that included representatives from leading Orange
County universities and businesses, Matt prepared issue papers in the areas of treatment and disinfection
of wastewater and control of the dischrge of grease to sewer systems. Matt actively participated in the
development of countywide water quality permits for the control of urban runoff and permits for the
discharge of wastewater. Matt worked with other nonprofits to protect and restore water quality,
including Surfrider, Natural Resources Defense Council and Orange County CoastKeeper as well as with

business institutions including the Orange County Business Council.

Hydrogeology:

As a Senior Hydrogeologist with the U.S. Environmental Protection Agency, Matt led investigations to
characterize and cleanup closing military bases, including Mare Island Naval Shipyard, Hunters Point
Naval Shipyard, Treasure Island Naval Station, Alameda Naval Station, Moffett Field, Mather Army
Airfield, and Sacramento Army Depot. Specific activities were as follows:

e Led efforts to model groundwater flow and contaminant transport, ensured adequacy of
monitoring networks, and assessed cleanup alternatives for contaminated sediment, soil, and
groundwater.

e Initiated a regional program for evaluation of groundwater sampling practices and laboratory
analysis at military bases.

o Identified emerging issues, wrote technical guidance, and assisted in policy and regulation
development through work on four national U.S. EPA workgroups, including the Superfund
Groundwater Technical Forum and the Federal Facilities Forum.

At the request of the State of Hawaii, Matt developed a methodology to determine the vulnerability of
groundwater to contamination on the islands of Maui and Oahu. He used analytical models and a GIS to
show zones of vulnerability, and the results were adopted and published by the State of Hawaii and
County of Maui.

As a hydrogeologist with the EPA Groundwater Protection Section, Matt worked with provisions of the
Safe Drinking Water Act and NEPA to prevent drinking water contamination. Specific activities
included the following;:

e Received an EPA Bronze Medal for his contribution to the development of national guidance for
the protection of drinking water.

¢ Managed the Sole Source Aquifer Program and protected the drinking water of two communities
through designation under the Safe Drinking Water Act. He prepared geologic reports,
conducted public hearings, and responded to public comments from residents who were very
concerned about the impact of designation.




Reviewed a number of Environmental Impact Statements for planned major developments,
including large hazardous and solid waste disposal facilities, mine reclamation, and water
transfer.

Matt served as a hydrogeologist with the RCRA Hazardous Waste program. Duties were as follows:

Supervised the hydrogeologic investigation of hazardous waste sites to determine compliance
with Subtitle C requirements.

Reviewed and wrote "part B" permits for the disposal of hazardous waste.

Conducted RCRA Corrective Action investigations of waste sites and led inspections that formed
the basis for significant enforcement actions that were developed in close coordination with U.S.
EPA legal counsel.

Wrote contract specifications and supervised contractor's investigations of waste sites.

With the National Park Service, Matt directed service-wide investigations of contaminant sources to

prevent degradation of water quality, including the following tasks:

Policy:

Applied pertinent laws and regulations including CERCLA, RCRA, NEPA, NRDA, and the
Clean Water Act to control military, mining, and landfill contaminants.

Conducted watershed-scale investigations of contaminants at parks, including Yellowstone and
Olympic National Park.

Identified high-levels of perchlorate in soil adjacent to a national park in New Mexico

and advised park superintendent on appropriate response actions under CERCLA.

Served as a Park Service representative on the Interagency Perchlorate Steering Committee, a
national workgroup.

Developed a program to conduct environmental compliance audits of all National Parks while
serving on a national workgroup.

Co-authored two papers on the potential for water contamination from the operation of personal
watercraft and snowmobiles, these papers serving as the basis for the development of nation-
wide policy on the use of these vehicles in National Parks.

Contributed to the Federal Multi-Agency Source Water Agreement under the Clean Water
Action Plan.

Served senior management as the Senior Science Policy Advisor with the U.S. Environmental Protection

Agency, Region 9. Activities included the following:

Advised the Regional Administrator and senior management on emerging issues such as the
potential for the gasoline additive MTBE and ammonium perchlorate to contaminate drinking
water supplies.

Shaped EPA’s national response to these threats by serving on workgroups and by contributing
to guidance, including the Office of Research and Development publication, Oxygenates in
Water: Critical Information and Research Needs.

Improved the technical training of EPA's scientific and engineering staff.

Earned an EPA Bronze Medal for representing the region’s 300 scientists and engineers in
negotiations with the Administrator and senior management to better integrate scientific
principles into the policy-making process.

Established national protocol for the peer review of scientific documents.




Geology:
With the U.S. Forest Service, Matt led investigations to determine hillslope stability of areas proposed for

timber harvest in the central Oregon Coast Range. Specific activities were as follows:

e Mapped geology in the field, and used aerial photographic interpretation and mathematical
models to determine slope stability.

e Coordinated his research with community members who were concerned with natural resource
protection.

e Characterized the geology of an aquifer that serves as the sole source of drinking water for the
city of Medford, Oregon.

As a consultant with Dames and Moore, Matt led geologic investigations of two contaminated sites (later
listed on the Superfund NPL) in the Portland, Oregon, area and a large hazardous waste site in eastern
Oregon. Duties included the following:

e Supervised year-long effort for soil and groundwater sampling.
¢ Conducted aquifer tests.
e Investigated active faults beneath sites proposed for hazardous waste disposal.

Teaching:
From 1990 to 1998, Matt taught at least one course per semester at the community college and university

levels:

e At San Francisco State University, held an adjunct faculty position and taught courses in
environmental geology, oceanography (lab and lecture), hydrogeology, and groundwater
contamination.

e Served as a committee member for graduate and undergraduate students.

e Taught courses in environmental geology and oceanography at the College of Marin.

Matt currently teaches Physical Geology (lecture and lab) to students at Golden West College in

Huntington Beach, California.

Invited Testimony, Reports, Papers and Presentations:

Hagemann, ML.F., 2008. Disclosure of Hazardous Waste Issues under CEQA. Presentation to the Public
Environmental Law Conference, Eugene, Oregon.

Hagemann, MLF., 2008. Disclosure of Hazardous Waste Issues under CEQA. Invited presentation to U.S.
EPA Region 9, San Francisco, California.

Hagemann, MLF., 2005. Use of Electronic Databases in Environmental Regulation, Policy Making and
Public Participation. Brownfields 2005, Denver, Coloradao.

Hagemann, MLF., 2004. Perchlorate Contamination of the Colorado River and Impacts to Drinking Water
in Nevada and the Southwestern U.S. Presentation to a meeting of the American Groundwater Trust, Las
Vegas, NV (served on conference organizing committee).

Hagemann, MLF., 2004. Invited testimony to a California Senate committee hearing on air toxins at
schools in Southern California, Los Angeles.




Brown, A,, Farrow, ]., Gray, A. and Hagemann, M., 2004. An Estimate of Costs to Address MTBE
Releases from Underground Storage Tanks and the Resulting Impact to Drinking Water Wells.
Presentation to the Ground Water and Environmental Law Conference, National Groundwater
Association.

Hagemann, M.F., 2004. Perchlorate Contamination of the Colorado River and Impacts to Drinking Water
in Arizona and the Southwestern U.S. Presentation to a meeting of the American Groundwater Trust,
Phoenix, AZ (served on conference organizing committee).

Hagemann, M.F., 2003. Perchlorate Contamination of the Colorado River and Impacts to Drinking Water
in the Southwestern U.S. Invited presentation to a special committee meeting of the National Academy
of Sciences, Irvine, CA.

Hagemann, MLF., 2003. Perchlorate Contamination of the Colorado River. Invited presentation to a
tribal EPA meeting, Pechanga, CA.

Hagemann, MLF., 2003. Perchlorate Contamination of the Colorado River. Invited presentation to a
meeting of tribal repesentatives, Parker, AZ.

Hagemann, M.F., 2003. Impact of Perchlorate on the Colorado River and Associated Drinking Water
Supplies. Invited presentation to the Inter-Tribal Meeting, Torres Martinez Tribe.

Hagemann, M.F., 2003. The Emergence of Perchlorate as a Widespread Drinking Water Contaminant.
Invited presentation to the U.S. EPA Region 9.

Hagemann, MLF., 2003. A Deductive Approach to the Assessment of Perchlorate Contamination. Invited
presentation to the California Assembly Natural Resources Committee.

Hagemann, MLF., 2003. Perchlorate: A Cold War Legacy in Drinking Water. Presentation to a meeting of
the National Groundwater Association.

Hagemann, M.F., 2002. From Tank to Tap: A Chronology of MTBE in Groundwater. Presentation to a
meeting of the National Groundwater Association.

Hagemann, MLF., 2002. A Chronology of MTBE in Groundwater and an Estimate of Costs to Address
Impacts to Groundwater. Presentation to the annual meeting of the Society of Environmental
Journalists.

Hagemann, M.F,, 2002. An Estimate of the Cost to Address MTBE Contamination in Groundwater
(and Who Will Pay). Presentation to a meeting of the National Groundwater Association.

Hagemann, MLF., 2002. An Estimate of Costs to Address MTBE Releases from Underground Storage
Tanks and the Resulting Impact to Drinking Water Wells. Presentation to a meeting of the U.S. EPA and
State Underground Storage Tank Program managers.

Hagemann, M.F., 2001. From Tank to Tap: A Chronology of MTBE in Groundwater. Unpublished

report.




Hagemann, M.F., 2001. Estimated Cleanup Cost for MTBE in Groundwater Used as Drinking Water.
Unpublished report.

Hagemann, M.F., 2001. Estimated Costs to Address MTBE Releases from Leaking Underground Storage
Tanks. Unpublished report.

Hagemann, M.F.,, and VanMouwerik, M., 1999. Potential Water Quality Concerns Related to

Snowmobile Usage. Water Resources Division, National Park Service, Technical Report.

VanMouwerik, M. and Hagemann, M.F. 1999, Water Quality Concerns Related to Personal Watercraft

Usage. Water Resources Division, National Park Service, Technical Report.

Hagemann, MLF., 1999, Is Dilution the Solution to Pollution in National Parks? The George Wright
Society Biannual Meeting, Asheville, North Carolina.

Hagemann, M.F., 1997, The Potential for MTBE to Contaminate Groundwater. U.S. EPA Superfund

Groundwater Technical Forum Annual Meeting, Las Vegas, Nevada.

Hagemann, MLF.,, and Gill, M., 1996, Impediments to Intrinsic Remediation, Moffett Field Naval Air

Station, Conference on Intrinsic Remediation of Chlorinated Hydrocarbons, Salt Lake City.

Hagemann, MLF., Fukunaga, G.L., 1996, The Vulnerability of Groundwater to Anthropogenic
Contaminants on the Island of Maui, Hawaii. Hawaii Water Works Association Annual Meeting, Maui,
October 1996.

Hagemann, M. F., Fukanaga, G. L., 1996, Ranking Groundwater Vulnerability in Central Oahu,
Hawaii. Proceedings, Geographic Information Systems in Environmental Resources Management, Air

and Waste Management Association Publication VIP-61.

Hagemann, M.F,, 1994. Groundwater Characterization and Cleanup at Closing Military Bases in
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